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SECTION I: INTRODUCTION 
This report examines the Ontario Energy Board’s (OEB) handling of a formal complaint, which 
was submitted to them in December 2013 by a Toronto-based consumer advocacy firm (CAF). 
On the one hand, this report presents a case study that focuses on one encounter, on a particular 
occasion, with the OEB. On the other hand, however, the spirit in which the OEB handled this 
case, and the troubling implications of the evidence forwarded with CAF’s complaint, make this 
a matter of wide, and indeed urgent, public interest. Imbued with a sense of this urgency, this 
report focuses on issues that appear to beset the activities, generally, of the OEB’s Complaints 
and Enforcement Office. But it achieves this focus by way of a particularly illustrative example: 
the OEB’s handling of CAF’s complaint. 

The complaint in question concerned the apparently unlawful withholding of Ontario Pow-
er Generation Rebate (OPGR) amounts from a pair of consumers (of which much more below) 
and the evidence that CAF put forward suggested the possibility, at least, that numerous addi-
tional Ontario electricity consumers continue to be owed outstanding amounts (plus interest) un-
der this (now discontinued) program. CAF’s evidence indicated, too, that alternatively, in some 
cases perhaps, Ontario electricity distributors and retailers continued to be in possession of sur-
plus OPGR monies that ought to have been returned to the Ministry of Finance several years ago. 

After three months of complete silence on the matter—and only when pressed for a follow-
up—the OEB’s Compliance and Enforcement Office responded to CAF’s complaint with a brief 
letter. In it, they passed the matter over, judging it to be unworthy of their sustained attention. 
They offered their rather meagre response without explanation and, indeed, without any indica-
tion that they had actually examined the evidence, reflected upon its merits, and assessed its im-
plications.  

This report does not claim that the electricity retailer named in CAF’s complaint (Direct En-
ergy; henceforth DE) is uniquely non-compliant in the matter discussed here; nor does it claim 
that DE’s non-compliance is widespread; nor (especially) that if this particular company failed to 
comply with OPGR regulations, they did so intentionally or maliciously. As this report will 
show, the actual execution of the OPGR Program was fraught with significant confusion among 
the various market operators—confusion whose net effect may have been the misplacement of 
significant amounts of public money. This report claims no more than that the evidence in the 
case is so suggestive of a real problem and so compelling in its implications that an investigation 
is obviously warranted, that the OEB can be expected to recognized this, and that their mandate 
requires that they act now. This report claims, indeed, that members of the public, if apprised of 
the situation, would likely agree with CAF’s (and this report’s author’s) assessment of their 
complaint’s merits and its wider implications, and agree, too, that the OEB is unjustified in its 
continued lack of interest and action. 

As this report will show, the OEB had (and continues to have) compelling grounds for an in-
vestigation in connection with DE’s (and perhaps other market participants’) compliance with 
regulations governing the OPGR Program. These grounds are embodied, first, in the evidence 
that CAF submitted to the OEB. But these grounds are both complemented, and intensified and 
deepened, by reflection on DE’s historical conduct (as recorded in the OEB’s own regulatory 
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documents) and by consideration of various factors (to be adduced below) bearing on the execu-
tion and oversight of the OPGR Program. The nature of DE’s past conduct and problems with 
the execution of the OPGR Program are factors that any member of the public—including, for 
example, the author of this report—is in a position, potentially at least, to examine, and to reflect 
and comment upon. The relevant information is in the public record, available on the OEB’s 
website and elsewhere online. The OEB, however, as the source and repository of much of this 
information, can be expected, from the outset, to be most lucidly aware of these factors. Being 
thus aware, they can be expected to see these factors for what they are: grounds (when taken to-
gether with CAF’s evidence) for an investigation. 

Faced with CAF’s complaint, however, the OEB first delayed responding (silent for three 
months, the OEB contravened their own complaints-handling rules—of which more below) and 
then declined to undertake an investigation. Of course, the law permits the OEB to do this. They, 
like other government agencies and ministries, are endowed with a “discretionary” capacity to 
decide, independently and without being required (by the letter of the law) to comment on their 
decision, whether or not they will investigate in this or that particular case. But this “discretion” 
is held in trust, on the public’s behalf, and it is held flippantly if its exercise is not accompanied 
by a respectful (even if not required) clarification of the reasoning behind a decision, together 
with other efforts aimed at showing clearly that a complaint such as CAF’s has been carefully 
and thoughtfully examined and assessed. 

The inordinate slowness of the OEB’s response to CAF and the lack of seriousness that 
marked their ultimate assessment of CAF’s evidence are unworthy of a government entity of the 
OEB’s stature. This report will show that, in responding as they did, the OEB failed to uphold 
the mandate and execute the mission that, by their own account, has been assigned to them by 
the provincial government. 

One of the OEB’s primary roles, after all, is to hold electricity retailers and gas marketers ac-
countable when they fail to comply with their legal obligations. This is both a matter of seeing to 
it that companies such as DE are compliant with the legislation that governs their activities and a 
matter of bringing meaningful, that is, genuinely deterrent and punitive sanctions to bear when 
compliance is shown to be lacking. If the OEB does not do its duty by the public in this respect, 
then the OEB is itself non-compliant with the legislation that governs its activities. And who 
holds the OEB accountable for their noncompliance? Officially, this role belongs to such figures 
as the Ontario Auditor General and the provincial Ombudsman. More fundamentally, however, it 
belongs to the same citizens whose interests, not only the OEB, but these other government 
agencies are charged with protecting. 

Like any agency of the provincial government, then, the OEB’s mission and mandate have 
the public interest directly in view. This report claims that in their handling of CAF’s complaint 
the OEB let the public down. The details of the OEB’s deficiency in regard to this particular in-
stance draw such serious implications in their train that this matter merits the attention of the 
public in whose interest they are commissioned to act. To encourage its readers to call the OEB 
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to account and to demand that they act now—in a matter where they had failed to act before—is 
one of the main purposes of this document.1 

BACKGROUND 
Section II of this report offers a detailed account of the complaint that CAF brought before the 
OEB. It will be useful however, here at the outset, to give a brief snapshot of the matter. This 
snapshot will help to situate this Introduction’s two main foci ([1] the nature of the OPG Re-
bates, on the one hand, and [2] the nature of the public interest that is at stake here, on the other) 
and to indicate, in a preliminary fashion, why these foci are relevant in the first place. 

The complaint that CAF submitted to the OEB—and which has become, in turn, a major fo-
cus of this report—concerns the business practices of DE, a major North American electricity 
retailer and gas marketer, and a subsidiary of a multinational, UK-based energy conglomerate. 
CAF had discovered that some Ontario consumers had not received OPGR amounts to which 
they were entitled and went on, eventually and with much effort, to recover these funds for the 
consumers in question. The money owing was remitted to the latter long after the legally pre-
scribed disbursal deadline had passed and did not included the interest to which these DE cus-
tomers were entitled under provincial law. In spite of the fact that, in the end, DE paid these 
customers what was owing to them, CAF’s complaint pointed out that they had only done so af-
ter a great deal of pressure had been applied, that they had done so with extreme tardiness, and 
that they had not included the interest owing. The first of these factors—that is, the fact that 
payment was only remitted when these customers had become aware that it was owing to them 
and only given their, and then CAF’s, sustained intervention in the matter—was put forward as 
evidence that suggested, at least, that other consumers might exist to whom DE (and possibly 
other companies) continues to owe unpaid OPGR amounts; consumers, that is, that are unaware 
of this fact, or that lack the means to pursue what is theirs under the law. 

It is worth noting that, even though this report has nothing specific to say about other Ontario 
energy market participants, the conclusions set forth here are suggestive of a problem whose 
scope might well include companies other than DE. In other words, given the wider social-
political-economic context of the complaint under examination here (i.e., the context of which 
the OPGR Program was a feature), DE might turn out to have erred in a manner that was signifi-
cantly widespread throughout the electricity distribution and retailing sector. Of course, this re-
mains to be seen. In the meantime, this report focuses on DE for the simple reason that they 
happen to have been the service provider for a number of consumers whose experience under the 
OPGR Program was brought to CAF’s attention and so became the object of the latter’s com-
plaint to the OEB. A sustained, committed OEB investigation might find that the problem with 
which these consumers was faced was a systemic one, affecting the Ontario electricity sector as a 
whole. At the very least, it is possible that an investigation would show that the problem was a 

                                                
1 Readers should note that most of the material upon which this report draws is readily available for public perusal. 
To the extent that it is possible to do so, the report indicates where the documentation in question may be found. In 
some instances, however, the relevant evidence is held in confidence by the consumer advocacy firm that commis-
sioned the research that is embodied in this report. Where the law permits and where the relevant parties grant their 
authorization to do so, CAF is willing, in particular, to share this material with the media. 
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systemic one at DE. Given DE’s market share, which is very large, this compelling possibility is 
one reason why an investigation is in order. 

Given their role in this narrative, DE’s past conduct is salient for this report and is examined 
repeatedly in what follows. And yet it is crucial to note that DE is not this report’s focus. DE’s 
business practices are relevant in the present context because it is in light of their conduct 
(among the other factors to be adduced below), that the OEB’s response to CAF’s complaint ap-
pears so deficient. In short, this report is focused on the OEB, not on DE. It falls within the 
OEB’s mandate to hold DE and other energy retailers accountable. To hold the OEB accounta-
ble, however, is a task for voting, tax-paying Ontarians—including staff at CAF and the author 
of this report. 

To be sure (as mentioned above), Ontario tax-payers have, in the person of the Ombudsman 
and in the Auditor General, government-appointed overseers of the public interest. They are 
charged, too, with scrutinizing, when necessary, the OEB’s activity (or their inaction, as the case 
may be). CAF has chosen, however, to address its message directly to the public and to the me-
dia—in hopes that this will make a difference. 

THE OPG REBATE PROGRAM 
This sub-section sets out the basic nature and purpose of the Ontario Power Generation Rebate 
(hereafter OPGR) Program.2 Later, when this report turns (in Section III) to its discussion of the 
OEB’s handling of CAF’s complaint, further elucidation will show that problems besetting its 
execution constitute one of the main reasons why CAF’s evidence ought to have been taken seri-
ously—from the outset. For the moment, however, an overview of the program’s aims will suf-
fice. 

The OPGR Program was a successor and ultimate revisioning of the market mechanism em-
bodied in the Market Power Mitigation Agreement (MPMA) Rebate (sometimes called the Busi-
ness Protection Plan [BPP] Rebate), which was offered from May 1, 2002. Like its predecessor 
program, the OPGR Program revolved around OPG’s “passing back,” to eligible consumers, a 
portion of their surplus earnings when the spot market (real-time wholesale) price of electricity 
exceeded the OPG’s revenue cap, which was set by the provincial government.3 

OPG’s legislated revenue cap (a figure that was regularly revised) and the rebate program(s) 
associated with it were aimed at mitigating the steep price-increases that accompanied deregula-
tion of the Ontario energy sector—and, especially, the opening up of the wholesale electricity 
market in May 2002. Beginning on May 1 private corporations began to bid on, and to purchase, 
electricity on the open market from the publicly owned OPG (which controlled 70% of the prov-
ince’s generating capacity)—and began to offer this electricity for sale to other market partici-
pants (i.e., to retailers), or to consumers. Given the market share that OPG had (and still has) in 

                                                
2 Note that the OPGR is sometimes referred to as the Ontario Non-Prescribed Asset [ONPA] Rebate. In fact, the 
OPGR Program was an extension, albeit revised and renamed, of the ONPA Program. Properly speaking, the latter 
was in effect from April 1, 2005 through April 30, 2006 only, while the OPGR Program, properly so-called, ran 
from May 1, 2006 through April 30, 2009. 
3 For an overview of the manner in which the OPGR was calculated see, for example, 
http://www.friendsofbruce.ca/OPGCustomerRebateCalculation.html. 
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the Ontario electricity industry, and given the competitive nature of the market, it was anticipat-
ed, naturally, that the wholesale (and thus, too, the retail) price of electricity would increase pre-
cipitously. The government recognized that if special measures were not taken, Ontario 
consumers would be hit hard with increasing and potentially unpredictable energy costs. 

The MPMA/BPP Program (together with a four-year price freeze) and, later, the OPGR Pro-
gram were intended, then, as a “cushion” that would protect customers from these consequences 
of deregulation.4 Government legislation prescribed that OPG should set aside a portion of its 
earnings from its wholesale business and return these funds to a particular sub-set of electricity 
consumers: i.e., those that had opted for neither the so-called “Regulated Price Plan” (RPP), nor 
a retail contract that allowed their service provider to retain their share of the rebate. In short, 
OPG was required to return to these consumers their share of what OPG had earned, in a given 
quarter, in excess of the “fair” price fixed by the government (e.g., 4.6 cents per kilowatt-hour 
from May 2006, with slight incremental increases in subsequent years). This strategy was in-
tended to guarantee that consumers would pay a set, predictable price for electricity, even given 
such market-impacting factors as production shortfalls, high prices in neighbouring (i.e., U.S.) 
jurisdictions, the implementation of more stringent environmental controls, or a paucity of new 
investment in generation infrastructure.5 

After passing through its initial phase (i.e., as the MPMA/BPP rebate program), this strategy 
was deployed in a revised form (from April 2005) under the terms of what was called the Ontario 
Non-Prescribed Assets (ONPA) Rebate Program. The latter was scheduled to run for one year. 
The OPGR Program, however, which came into effect on May 1, 2006, was in effect a revised 
and renamed extension of the 2005-2006 program. Under its new name, it continued to run for a 
further three years, until it came to an end on April 30, 2009 (by which point it was—to all ap-
pearances, at least—providing effectively fixed pricing, at 4.8 cents/kWh, on 85% of the output 
from OPG’s energy plants). 

Again, unless they were on the RPP or had ceded their right to the rebate to their service pro-
vider, all Ontario electricity consumers were eligible for the OPGR. According to the regula-
tions, funds were to be remitted “promptly,” on a quarterly basis (i.e., within a quarter of the 
quarterly period for which the rebate was due). Consumers were not, however, to recover their 
money directly from the OPG. Rather, these funds were to be remitted along a complex channel 
that passed from OPG (or, really, the Ministry of Finance), through the IESO,6 to local distribu-
tion companies (LDC’s), on to electricity retailers, and so, finally, to the consumer. 

Like any other electricity retailer operating in Ontario during the timeframe of the OPGR 
Program, DE’s five-year Electricity Retailer Licence of March 2005 included an appendix (“Ap-
pendix A”) that stipulated the following concerning the “Market Power Mitigation Rebates” (i.e., 
the ONPA/OPG Rebate): 

A retailer shall promptly pass through a portion of the rebate received from a distributor to those consumers 
who are not receiving the fixed price under sections 79.4 and 79.5 of the Ontario Energy Board Act, 1998 

                                                
4 See http://www.electricityforum.com/news/nov02/nov24.html. 
5 See http://www.aims.ca/site/media/aims/promise.pdf, pp. 30-31. 
6 The Independent Electricity System Operator, the government agency that operates Ontario’s electricity market. 



Can Ontarians Count on the OEB to Defend their Interests? 

 6 

and who are served by the retailer but who have not assigned the benefit of the rebate payment to the retail-
er. 

Because it was anticipated that, for various reasons, this process of “passing through” the OPGR 
would sometimes leave a surplus of undisbursed funds, DE’s license (like others of its kind dur-
ing this timeframe) also prescribed that: 

A retailer shall promptly return to a distributor any portion of the rebate received from the distributor which 
relates to low-volume or designated consumers receiving the fixed commodity price for electricity under 
sections 79.4 and 79.5 of the Ontario Energy Board Act, 1998, who are served by the retailer but who have 
not assigned the benefit of the rebate to the retailer or another party.7 

Distributors, in turn, were required to return these funds to the IESO and so back to OPG. 
It is a serious question, however—one that is worthy of the Ontario government’s, tax-

payers’, and the media’s attention—whether every eligible consumer received every penny of 
their share of OPG’s cap-exceeding earnings during the relevant timeframe. It is also a question 
worth asking, whether every penny of those funds that were not disbursed to consumers were 
returned to the government. A number of compelling reasons exist for thinking that some of the-
se monies went astray. In particular, aspects of the OPGR Program’s execution were ill-
conceived and poorly understood by market participants.8 Evidence shows that distributors and 
retailers experienced significant confusion concerning the procedure that they were to follow in 
actually executing the program and thus, specifically, the measures that they were to take in or-
der to insure that every penny passed along to them from the Ministry of Finance and OPG (by 
way of the IESO) was either remitted to the appropriate beneficiary, or returned to the govern-
ment. The evidence suggests that such confusion existed at the outset and, worse, that the matter 
was never clarified. 

The documentation that CAF submitted to the OEB concerning DE’s failure, in at least two 
cases, to “promptly pass through” the relevant “portion of the rebate” is illustrative of the hy-
pothesis, which merits further testing, that monies owing either to consumers, or owing back to 
the Ministry of Finance, went astray in course of the OPGR Program. We will turn to this possi-
bility—and an examination of the evidence—in concrete detail in Section III. Next, however, we 
will briefly examine the extent to which energy market issues, in general, and the possibility of 
missing OPGR funds, in particular, bear on the public interest. 

THE OEB AND THE PUBLIC INTEREST 
It is in the public interest that the specifics of the situation dealt with in this report should be 
widely known. Indeed, it is consonant with the OEB’s own mandate that they should support the 
dissemination of the information that it contains. The OEB declares, after all, that their mandate 
is “[t]o regulate the province’s electricity and natural gas sectors in the public interest.”9 This 
report aims to serve this same public interest, by drawing attention to a defect in the OEB’s own 

                                                
7 See licence_er_deml_20050309. 
8 More generally, in any case, the OPGR was widely panned from the outset (see, for example, 
http://ep.probeinternational.org/2009/07/08/study-finds-power-rebate-will-cost-ontario-dearly/). 
9 See 
http://www.ontarioenergyboard.ca/oeb/_Documents/Documents/Resource%20Guide%20for%20Regulated%20Entit
ies.pdf, p. 4 (emphasis added). 
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conduct vis-à-vis its mandate—specifically, that is, with respect to its deeply inadequate policing 
of a major electricity retailer.10 

CAN ONTARIANS HAVE CONFIDENCE IN THE OEB? 
It is in the public interest that members of the public should have confidence in the OEB. Specif-
ically, it is crucial that the public have confidence in the OEB’s ability and willingness to protect 
their interests as it pursues its mandate as regulator of the province’s energy sector. Public con-
fidence in the OEB demands that the latter be and, more importantly perhaps, be seen to be as 
strict as possible in its demand that companies such as DE comply with the law. Public confi-
dence in this respect also demands that, when the OEB brings penalties to bear in cases of non-
compliance, these penalties be seen to be genuinely punitive. This means that each penalty must 
be an unambiguous expression of the judgment that the guilty party really has done wrong. It 
must also be an outcome that ordinary citizens, if fully informed of the circumstances, would re-
gard as proportionate to that wrong. In practice, however, the penalties levied by the OEB seem 
to constitute little more than trifling “slaps on the wrist,” particularly when they are imposed up-
on companies as gargantuan and well-connected as DE. 

The OEB’s penalties lack another key feature—one, again, without which public confidence 
falters. It is of central importance that, when a penalty is levied, members of the public (if in-
formed) would regard it as one that would have a genuinely deterrent effect. But instead, the 
OEB is so lenient (see the case study concerning DE in sections II and III) that they undermine 
the public’s—not to mention the guilty party’s—sense that they are truly serious and determined 
about really regulating the energy sector and really protecting the public interest. 

Public confidence in the OEB—to the extent, particularly, that the latter is regarded as the 
protector of the public interest—also demands that the OEB’s compliance and enforcement ac-
tivities be consistent and predictable. If, for example, evidence of a particular kind of infraction 
gives rise to an investigation in one instance, members of the public (together with energy mar-
ket participants) ought to be able to predict (or worry, as the case may be) that, when presented 
with evidence of a new infraction of the same kind, the OEB will investigate once more. Clearly, 
the OEB does sometimes escalate the complaints that it receives—not only from consumers, but 
from third parties. Sometimes these escalated complaints generate compliance files. But, as this 
report shows, the OEB’s conduct in this respect is inconsistent and unpredictable.11 This is a 
problem; it undermines public confidence in this government agency. 

                                                
10 It bears mentioning, at this point, that CAF’s interest in this situation is almost entirely subsumed in the general, 
public one. CAF’s motivation in retaining the consultant who authored this report was a deep frustration with the 
OEB, following a number of instances in which the latter had treated CAF’s complaints (lodged on behalf of con-
sumers) in (what seemed to be) a rather cavalier manner. Independently of any interest connected with their consult-
ing business, CAF had brought what they took to be obvious infractions, by Ontario utilities, to the OEB’s attention. 
The OEB more or less ignored them. If CAF’s interest in this situation has a more parochial dimension, it is simply 
this: that having brought a matter of genuine public interest to the public’s attention, this will redound to their repu-
tation as consumer advocates in a positive manner. Beyond this, CAF is motivated by concerns that will be readily 
shared, upon reflection at least, by all Ontarians. 
11 During 2011-2013, although the rate of complaints to the OEB about electrical and gas utilities remained relative-
ly steady, there was an increase (particularly in 2012-2013) of “escalated” complaints (see http-
//www.ontarioenergyboard.ca/OEB/Consumers/Contact+Consumer+Relations/Have+a+Question+or+Complaint#co
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CONSUMER (MIS)UNDERSTANDING OF THE OPGR PROGRAM 
With reference, specifically, to the OPGR Program, this report serves as a kind of public service 
announcement. It seeks to inform consumers about an government rebate program of which 
many were unaware during the time that it was in effect. It seeks to inform them, at the very 
least, about an energy rebate concerning which many consumers were confused. 

It is important to understand, however, that this report does not claim that DE (or anyone 
else) took advantage of consumers’ confusion and/or ignorance in this regard. The evidence that 
is set forth is certainly amenable to such an interpretation. But it is also amenable to the interpre-
tation that this report actually offers: the execution of the OPGR program was fraught with sys-
temic impediments to its success. And because of carelessness on several fronts, a general lack 
of commitment to regulatory compliance, and defective OEB oversight of the program, the unno-
ticed going-astray of public monies became a real possibility. In the case of those DE customers 
whose situation is discussed in Section II of this report, it is evident that at least one company 
(i.e., DE): 

• unjustly withheld rebate money; 
• only passed it along when CAF intervened; 
• paid unlawfully late; 
• and did so without remitting the interest that the law required. 

Note too, however, that it is in the nature of DE’s conduct in this case that, given consumers’ 
lack of understand and/or awareness of the OPGR Program, and given the systemic deficiencies 
of the program, other cases (at DE and other companies) are likely to exist. This claim merits 
testing in the form of an OEB investigation. 

LESSONS FROM AN ANALOGOUS SITUATION IN ALBERTA 
Let us set aside, for the moment, every aspect of DE’s treatment of the two customers discussed 
below, save this one: that when these customers finally received their rebates, DE did not include 
the interest that was due to them (given the lateness of the disbursals). Even if this clearly attest-
ed fact were the only issue on the table, the public interest in this matter would remain very sub-
stantial. This is readily illustrated by the following, recent example. 

In March of this year (2014), in Alberta, a judge certified a class action lawsuit against DE. 
The action in question automatically included tens of thousands of customers who had paid late-
payment penalties to DE between May 4, 2004, and March 2, 2014 (i.e., customers would have 
to opt out of the action in order not to be covered by it). This class action was certified, remarka-
bly, on the basis of a single instance in which one customer had been charged a late-payment fee 
of $1.30 on an $86.82 gas bill. The action’s certification expressed the court’s view that this 
charge was calculated using what appeared, compellingly, to be an illegal rate of interest. (That 
the rate of interest and so, too, the $1.30 late-payment charge were illegal in this case is a claim 

                                                                                                                                                       
ntacts and http-
//www.ontarioenergyboard.ca/OEB/Consumers/Contact+Consumer+Relations/Have+a+Question+or+Complaint#es
calated). It is difficult to discern why CAF’s complaint was not one of these. This lack of transparency undermines 
public confidence. 
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that has yet, of course, to be proven in court. But the evidence in the case was so strong prima 
facie and straightforward, and the public interest in the matter so evidently present, that the ac-
tion was certified and allowed to proceed.) 

Here is what happened. A customer was eight (8) days late paying her gas bill. The allega-
tion, verified in a preliminary, but highly compelling manner by examination of her bill, was that 
rather than charging their customer eight days’ interest (that is, approximately 8/30 of the 1.5% 
per month permitted under the law), DE charged an entire month’s interest (that is, the full 
1.5%). Figures like 1.5% and $1.30 may strike some readers as an insignificant. They not, as the 
class action’s certification shows. If it is regarded—as it has to be—as a late-payment fee 
charged for eight (8) days lateness, the $1.30 figure expresses an effective annual interest rate of 
91%. 

This rate of interest is a contravention, not only of Alberta’s energy regulations, but also of 
the Canadian Criminal Code. An interest rate of 91% per annum, charged for eight days lateness 
on a bill of $86.82, may not translate into a huge figure in the case of one customer. But over the 
timeframe covered by the lawsuit, and given the number of customers that DE has in Alberta, it 
would, as long as it remained unnoticed, translate into an enormous windfall for the company 
charging it. As a lawyer in the Alberta case put it, “[j]ust because the amounts may be too small 
for individual consumers to argue about, that is no free pass to a corporation.”12 

According to one source, if the customer and her lawyers are successful the class action 
could recover more than 40 million dollars in late payment penalties,13 while another source val-
ues the claim at $60 million.14 It is in the public interest, here in Ontario, that the OEB investi-
gate and take action immediately. If they do not, there is a real danger that a class action lawsuit 
might emerge here. If events were to unfold as they did in Alberta, a lawyer would need to pre-
sent no more than a single instance in which DE, or another electricity retailer, had failed to 
“pass through” any OPGR amount to a consumer—and demonstrate the likelihood that this one 
case was only the tip of the iceberg. If such an allegation were to receive a sympathetic hearing 
before an Ontario Court, a situation could ensue from which a law firm would profit greatly, but 
which would end by adversely affecting Ontarian tax-payers. A class action in connection with 
the OPGR Program might lead to consumers receiving outstanding rebate amounts. But these 
figures would be relatively small. In the end, the cost of the lawsuit would likely be passed on to 
Ontario tax payers. Tax-payers could be on the hook, both for government expenditure on the 
class action itself, and for increased energy costs. It is improbable, after all, that an unsuccessful 
corporate defendant would refrain from attempting to recover their losses by passing these on to 
consumers in the form of shrewdly adjusted energy rates. A powerful electricity retailer like DE, 
for example, would know how to pass its losses from a court decision on to its customers. 

The OEB’s unwillingness (or reluctance, or inability) to strictly police the companies that it 
is mandated to supervise (and to supervise closely) might well lead to a situation that is analo-
gous to the one in Alberta. This report is intended, in part, to call on the OEB to act now in con-

                                                
12 See http://www.cbc.ca/news/canada/calgary/class-action-lawsuit-filed-over-direct-energy-late-fees-1.2566930. 
13  http://globalnews.ca/news/1199515/calgary-law-firm-to-sue-direct-energy-after-allegations-of-over-charging-on-
late-payments. 
14 http://www.cbc.ca/news/canada/calgary/class-action-lawsuit-filed-over-direct-energy-late-fees-1.2566930. 
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nection with the problem raised here and to demonstrate, clearly, that they are acting. This will 
certainly mitigate the threat of a class action lawsuit. 

ENERGY POLICY AND PARTY PLATFORMS IN THE 2014 PROVINCIAL ELEC-
TIONS  
In the lead-up to the recent (June 2014) provincial elections, the party platforms of the three 
main Ontario political parties showed clearly that, in the judgment of politicians seeking 
(re)election, the operation and oversight of the provincial energy sector were (and are) in the 
forefront of voters’ thinking about the political-economic landscape. On May 7, 2014, for exam-
ple, Liberal leader Kathleen Wynne pointed out that, when they came into power in 2003, the 
Liberal government had “inherited a hydro system that had not been maintained” and that des-
perately needed rebuilding.15 Among other things, the Liberals’ (failed) pre-election budget 
showed their commitment to reducing energy costs for residential, business, and industrial con-
sumers.16 The Conservatives affirmed a related commitment, focusing on the “bloated energy 
bureaucracy.”17 

In the month before the election the NDP made it clear that, in their view, the most pressing 
energy issues included the very problem illustrated by CAF’s complaint and the OEB’s response 
to it: namely, a provincial energy bureaucracy that is disorganized, confused as to its mandate, 
and functioning poorly. The NDP showed a particular concern about the provincial energy sec-
tor’s organization, for example, by proposing to amalgamate the Ontario Power Authority (OPA) 
and the IESO, and promising to target the “inflated salaries” of provincial energy agency CEO’s. 
As a matter of public interest, these issues were so far in the forefront, according to the NDP, 
that—at the very outset of her campaign, in her May 7 launch speech—leader Andrea Horwath 
promised the people of Ontario “lower hydro bills.” The NDP would achieve this aim, Horwath 
went on to say, “by capping the salaries of chief executives in the hydro sector, combining an 
alphabet soup of hydro agencies, doing a better job of managing the electricity market and re-
viewing energy contracts to see where costs can be lowered.”18 

OEB OPERATIONS IN THE 2013 ONTARIO AUDITOR GENERAL’S REPORT 
Of particular note in Horwath’s plans was her attention to the manner in which the electricity 
market is managed and her implicitly negative assessment of the way that it is being managed at 
present. Chapter 4, section 4.02, of the Ontario Auditor General’s 2013 report (“Electricity Sec-
tor—Regulatory Oversight”) has clear reference, too, to the public interest connected with the 
nature and efficacy of the OEB’s activity in its role as a public agency “charged with overseeing 
the electricity sector.”19 The OEB is “responsible,” according to the Report, “for protecting the 

                                                
15 http://www.thestar.com/news/queenspark/2014/05/07/ndps_andrea_horwath_promises_lower_hydro_bills.html. 
16 http://www.fin.gov.on.ca/en/budget/ontariobudgets/2014/ch1c.html#sl-52. 
17 http://ontariopc.uberflip.com/i/103093. 
18 http://www.thestar.com/news/queenspark/2014/05/07/ndps_andrea_horwath_promises_lower_hydro_bills.html 
(emphasis added). 
19 http://www.auditor.on.ca/en/reports_en/en13/402en13.pdf, p. 302. 
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interests of Ontario’s 4.7 million electricity customers, and for helping to see that the sector is 
run efficiently and cost-effectively, and that it remains sustainable and financially viable.”20 

This section of the 2013 report looks back to the Annual Report of 2011 and records the re-
sults of a May 2013 follow-up on a number of issues raised, and recommendations set forth, in 
that earlier document. Of particular interest is the Report’s characterization of the OEB’s role in 
terms that have to do, implicitly at least, with its oversight of the 2006-2009 OPGR Program. 
The 2013 Report observes that, given the increased cost of electricity (up about 65%) following 
the sector’s restructuring (in 1999), and given that prices were expected to rise another 46% by 
2015, the OEB’s dual “role of protecting consumers while setting rates that would provide a rea-
sonable rate of return for the industry was all the more important.”21 

The earlier (2011) report had pointed to several factors that impeded the OEB’s performance 
of its duty in this respect. One of these factors (and the focus of this section of the 2013 report) 
bears on the approximately 7% of Ontario customers that had (as of May 2013) signed fixed-
price contracts with electricity retailers. The Auditor General reports that these customers are at 
risk of paying 35% to 65% more for their electricity than they would have done if they had opted 
for the RPP (where prices are set by the Board). The report notes that the OEB receives enor-
mous numbers of complaints concerning electricity retailers’ conduct in securing such contracts 
with consumers (the strategies used can be egregious: sales agents have been caught misrepre-
senting the nature of such contracts and even forging customer’s signatures in order to secure 
their patronage).22 But the Report states, too, that “[a]lthough the Board follows up on [such] 
complaints, it has taken only a limited number of enforcement actions against retailers.”23 Such 
half-measures are unacceptable, of course, given the OEB’s mandate; this is why the Auditor 
General mentions them. 

The 2013 Report refers back to a specific 2011 recommendation (“Recommendation 3”) that 
had spoken to this issue. In 2011, the Auditor General had recommended that the OEB imple-
ment a number of measures “[t]o ensure that consumers are protected and that they have the in-
formation they need to understand their electricity bills.” The OEB was called upon, more 
specifically, to: 

1) “review its current educational and communication programs and make the appropri-
ate adjustments to meet consumer information needs”; 

2) “consider initiating limited proactive compliance reviews focusing on high-risk are-
as”; 

3) “work with utilities to streamline reporting requirements, including the timing and 
frequency of reporting”; 

4) “determine whether appropriate deterrent actions in those areas that have generated 
frequent legitimate customer complaints can be implemented.”24 

                                                
20 Ibid. 
21 Ibid., p. 302 (emphasis added). 
22 Ibid., pp. 302-3. 
23 Ibid., p. 303 (emphasis added). 
24 Ibid., p. 305. 
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In 2013 the Auditor General was able to report that (in the prior year) the OEB had “reviewed its 
current communications strategy, examining best practices in the areas of regulatory and adjudi-
cative communication, consumer education and engagement, and internal processes for dealing 
with consumer inquiries and feedback.”25 Moreover, the OEB had 

made substantial progress in addressing our recommendation that it consider limited proactive compliance 
reviews focusing on high-risk areas. It engaged a consultant in September 2012 to support the development 
and implementation of a risk-based approach to compliance intended to increase consumer confidence by 
ensuring that retailers and marketers are following customer service and consumer protection rules.26 

The 2013 Report also observes that, 
[t]he Board has made substantial progress with respect to our recommendation on deterrence. In 2011, it 
created a dedicated complaints group within its Compliance & Consumer Protection business unit to ana-
lyze complaint data and identify areas or practices that are the subject of frequent complaints.27 

But the OEB’s progress, here, leaves much to be desired. The Auditor General’s Report leaves it 
an open question whether—their engagement of a consultant aside—the OEB has actually im-
plemented a “risk-based approach to compliance,” or really succeeded in “ensuring that retailers 
and marketers are following customer service and consumer protection rules,” or (in this way) 
actually “increase[d] consumer confidence.” Above all, the 2013 Report refers to an ongoing 
need, “[u]nder this [risk-based, consumer-centric] approach,” for the OEB to “develop key per-
formance indicators to ensure that actions taken to combat non-compliance in areas of high-
priority risks are [actually] effective.”28 

It is clear, then, that (as of 2013) the Auditor General took the OEB to be acting, to some 
degree, to enact the recommendations set forth in 2011, but that further, substantial progress was 
needed. When we come to the specific details of the OEB’s handling of CAF’s complaint we 
will see that the actual extent to which the OEB is currently acting in conformity with the Audi-
tor General’s recommendations appears to be rather slight. At best, the OEB’s handling of CAF’s 
complaint gives the impression of an organization that is unable to execute its complaints-
handling and compliance-enforcement tasks. At worst, one has the impression of an organization 
that, for whatever reason, is unwilling to do so. 

HOW MUCH MONEY? 
The 2013 Auditor General’s Report notes that 

[a]fter the Energy Consumer Protection Act came into force in January 2011, the Board completed inspec-
tions of all active retailers and marketers in 2011 and 2012 to assess their compliance with applicable con-
sumer protection rules. Where those inspections identified instances of non-compliance, the Board 
undertook enforcement action, which has resulted in administrative penalties totalling $273,500.29 

The Auditor General does not indicate whether this figure, which seems rather slight, represents 
a set of proportionate sanctions, given the specific nature of the non-compliance to which these 
penalties were a response. Later, in Section III, we will examine several instances in which DE, 
in particular, was subject to administrative penalties and observe—a point that will probably 

                                                
25 Ibid. 
26 Ibid. 
27 Ibid., 306. 
28 Ibid., 305 (emphasis added). 
29 Ibid., 306 (emphasis added). 
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strike many Ontarians as obvious—that the penalties cannot possibly have entailed a genuine 
burden for DE and therefore cannot have served the purpose of rendering non-compliance un-
profitable. 

Compared to the amounts of the penalties levied against non-compliant energy market partic-
ipants in 2006-2009 (e.g., a total of $197,500 in the third quarter of 2008-9 and $75,000 in the 
first quarter of 2009-10), the amount of excess OPG-earnings that were poured, without adequate 
oversight, by the provincial Ministry of Finance (via the IESO) into the coffers of Ontario elec-
tricity distributors and retailers is simply staggering. According to the IESO, the total amount 
passed along to market participants in the twelve quarters during which the OPGR Program was 
active was $571,533,186.24.30 This means that the average quarterly figure was $47,627,765.52. 
Even if a small fraction of these OPGR funds went astray, or were indefinitely delayed on their 
way back to consumers, affected market participants would have been amply reimbursed for any 
penalties paid out in connection with other issues. 

It bears emphasizing, however, that this report makes no specific claims concerning how 
much (if any) of those funds remain in the accounts of Ontario electricity distributors and retail-
ers. This report has nothing to say about how much (if any) OPGR money was neither “promptly 
passed through” to consumers, nor returned to the IESO and so back to OPG and the Ministry of 
Finance. This report has nothing to say concerning actual amounts of interest that will have ac-
crued on these funds (if they are out there) in the intervening years. Rather, it simply points to 
the fact that, according to the IESO, over $571,530,000 in public money was remitted to private 
market participants and argues that: 

• given the evidence adduced by CAF in their complaint 
and 

• given the other considerations about the market and about the OPGR Program set forth in 
Section III, below, 

• the OEB has, right now, compelling grounds for an investigation into this matter 
and 

• if the OEB continues to refuse to investigate, then they ought to be held accountable for 
failing to fulfill their very clear mandate—which is to regulate the energy sector in a 
manner that serves the public interest. 

In fact, such an investigation would compensate (to some degree) for a lack of adequate over-
sight during the time that the OPGR Program was running. Given the enormous sums of money 
involved, Ontarians would have been justified, at the time, in assuming—if they had understood 
enough about the program to frame such an assumption—that Ontario electricity distributors and 
retailers would have been subject to a high degree of OEB oversight. Members of the public 
would have been warranted in assuming, in other words, that these market participants would not 
have been allowed, simply, to oversee their own regulatory compliance. For example, Ontarians 
would have been justified in assuming that a company with DE’s specific track record of non-

                                                
30 See www.ieso.ca/imoweb/b100/b100_onpa.asp; http://www.ieso.ca/imoweb/pubs/consult/mep/MP_WG-
20061206-GlobalAdj-OPG-Rebates-Pres.pdf. 



Can Ontarians Count on the OEB to Defend their Interests? 

 14 

compliance would have been considered sufficiently high-risk to merit an especially intense de-
gree of attention. 

In fact, their own conduct shows that the OEB’s Compliance and Enforcement staff know 
perfectly well that electricity distributors and retailers are unwilling, or unable (the net effect is 
the same), to regulate themselves. This is especially clear, for example, in cases where energy 
market participants, who are sometimes obligated to reimburse their customers, would not have 
done so independently of the OEB’s own compliance and enforcement activity. 

Take, by way of illustration, the Compliance and Enforcement Office’s own “Quarterly 
Report” for the fourth quarter of fiscal 2007-8,31 which refers to a customer receiving a refund of 
approximately $20,000. Reports for subsequent periods, beginning with 2008-9 Q1 and ending 
with 2009-10 Q3 (seven quarters in total), show that OEB compliance activities resulted in total 
customer reimbursements that were well in excess of $960,500. “Consumer Snapshots” (which 
supersede the earlier public reporting format) offer similar information for 2009-10 Q4 through 
2011-12 Q3: in these eight quarters compliance activities resulted in customer reimbursements 
totalling well in excess of $884,000. What the OEB is reporting, here, are instances where com-
pliance and enforcement activity led to reimbursements that would not have been secured for 
consumers independently of the OEB’s own activity. 

To this extent at least, the OEB knows, then, that market participants are not adequately 
self-monitoring. The OEB knows that at least some of the companies that it regulates wait for 
regulators to detect their non-compliance before taking the need for full compliance seriously. 
And there is little motivation for electricity distributors and retailers to show greater care in this 
respect. When their non-compliance comes to light, the consequences are remarkably slight. Far 
from suffering the suspension or termination of their licences, say, companies like DE are as-
sessed paltry fines, subjected (perhaps) to a few not-too-vexing conditions, and permitted, ulti-
mately, to proceed more or less as they did before. 

It is already evident, from the foregoing, that the OEB knows better than to ignore com-
plaints of the kind that CAF brought before them. OEB compliance and enforcement activities 
regularly result in reimbursements to consumers of money that is owing to them. It is a relatively 
straightforward matter to infer, from the OEB’s own record, that there is warrant, generally, for 
thinking that some Ontario distributors and retailers are regularly non-compliant in a way that 
involves their retaining funds that are not actually theirs to retain. Later, in Section III, we will 
reinforce this claim. First, however, this report will turn to a close examination of CAF’s com-
plaint and its various merits. 

SECTION II: CAF’S COMPLAINT 
This section offers the first part of the case study upon which this report is focused and consists 
in a narrative of CAF’s recent (December 2013) complaint to the OEB.32 Section III presents, 
analyses, and interprets the OEB’s response. This complaint, together with the OEB’s response 

                                                
31 Reports for the preceding nine quarters are also accessible online, but make no reference to the recovery of such 
funds. 
32 Much of the narrative presented here is based upon documents that are held in confidence by CAF. 



Can Ontarians Count on the OEB to Defend their Interests? 

 15 

to it, may be regarded as an illustration of one of this report’s main claims: namely, that there are 
times when the OEB—and particularly its Compliance and Enforcement Office—fails utterly to 
fulfill its mandate. Ontarians ought to know about this—not merely in a general sense (which is 
already obvious enough)—but with specific reference to this rather troubling instance. 

CAF’S DECEMBER 2013 COMPLAINT: BACKGROUND AND OVER-
VIEW 
In June 2011, two and a half years before their lawyer was to lodge a formal complaint with the 
OEB, a CAF representative brought his concerns about DE and the OPGR Program to the OEB’s 
attention. In conversation and correspondence with an official at the OEB, he expressed CAF’s 
concern: the strong possibility, suggested by evidence available to them, that DE (and perhaps 
other companies) had short-changed an unknown, but potentially large, number of consumers by 
failing to pass through OPGR amounts owing to them. 

The contact encourage CAF’s representative to forward their allegation, together with their 
evidence, to the OEB’s Compliance and Enforcement Office. In fact, he proposed, they should 
send their documentation to a particular official within it. CAF, however, was not predisposed to 
pursue this course of action. Earlier encounters with OEB Compliance and Enforcement staff (of 
which more shortly) had left them discouraged and doubtful as to whether their concerns would 
ever be taken seriously there. This was one reason why, in this instance, CAF had contacted an 
official outside that unit. Frustrated, CAF dropped the matter, for the time being. 

In April 2012, though, following further reflection, CAF’s representative sent an email to his 
earlier OEB correspondent, suggesting that—given the extent to which public funds might be 
involved—the matter might warrant the involvement of the Ministry of Finance. He wanted his 
contact’s opinion. The latter did not agree. In his response, he repeated his earlier claim that, if 
the matter were brought to the OEB’s Compliance and Enforcement Office, then (assuming that 
they recognized the complaint’s merit) they would investigate. At this point, however, CAF’s 
representative openly expressed his lack of confidence in the OEB and his doubt that any such 
outcome would ensue. 

AN EARLIER ENCOUNTER WITH THE OEB’S COMPLIANCE AND ENFORCEMENT 
OFFICE (SEPTEMBER 2010) 
As this report shows (see Section III), the manner in which the OEB responded to CAF’s De-
cember 2013 complaint gave them grounds for doubting the OEB’s ability and willingness to 
properly fulfill its mandate. CAF’s lack of confidence in the OEB, however, had deeper roots, 
which were established well in advance of their involvement in the current situation. The time 
that elapsed between their initial (2011) contact concerning the OPGR Program and the submis-
sion of their formal complaint was indicative of their jadedness around further engagements with 
the OEB. This was already quite marked when they submitted their complaint in December 
2013. 

The reason for this was that, in earlier interactions with complaints-handling and compliance-
enforcement officials, CAF had already experienced the apparent indifference and unjustified 
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inaction of the OEB. One example will suffice to illustrate the manner in which their confidence 
had been undermined. 

In September 2010, acting on behalf of an Ontario consumer (C3), CAF filed a complaint 
with the OEB. The complaint concerned a billing dispute between C3 and a major Ontario gas 
marketer (GM). Approximately eight (8) months elapsed without any response. Then, in May 
2011, a representative of CAF wrote to an official in the OEB’s Compliance and Enforcement 
Office, pointing out that, to that point, CAF had received no formal response to the complaint. 
Several more days passed. Deeply frustrated, CAF’s representative wrote once more to the same 
official, conveying C3’s and CAF’s concern that the OEB was not acting in the public interest—
to the extent, especially, that the handling of their complaint did not exemplify the kind of re-
sponsive, fair, and transparent regulatory process that members of the public rightly expect of the 
OEB. In his email, CAF’s representative called both the ethics and the legality of the OEB’s si-
lence and inaction into question. He adverted to the effect that this unresponsiveness was likely 
to have on the public’s ability to trust their public servants. CAF’s representative also expressed 
some bewilderment around the question of what exactly, in their view, the OEB’s statutory and 
fiduciary duties toward the public actually consisted in. 

In this same email (of May 20111), CAF’s representative reminded the OEB official of their 
numerous requests, both written and verbal, that the OEB confirm or deny their jurisdiction, un-
der the OEB Act, in matters relating to such things as billing errors and overcharges (e.g., exces-
sive and indeed illegal rates of interest, as alleged in the September 2010 complaint). To further 
illustrate the urgency of the situation, CAF’s representative observed, too, that the OEB’s neglect 
and inaction had led to C3’s incurring additional late payment penalties, which GM had contin-
ued to imposed during the time that CAF had been waiting for the OEB to respond. 

Three more days elapsed before the OEB official responded. The latter explained that some-
one else was handling the file in question, but agreed (as the more senior bureaucrat) to review 
both the original complaint and Compliance and Enforcement staff’s treatment of it. This same 
official promised (twice on this one occasion) to provide a response to the complaint by May 27, 
2011. The official also conceded that if complaints received by the OEB concerned conduct that 
appeared (potentially) to contravene enforceable legal provisions, then the OEB was able (under 
the law), at least, to inquire into the matter, seek more information, and act as a mediator in order 
to resolve the situation that had generated the complaint. The official assured CAF’s representa-
tive that the OEB’s Compliance and Enforcement Office took this role very seriously. Of course, 
these remarks were mere enunciations of what the law provides with respect to the OEB’s pow-
ers; the official promised nothing—apart from a response by May 27. 

On May 26, 2011, however—exactly one day before the deadline that the OEB official had 
set for their response—CAF received a message from the OEB, expressing their concern that the 
file did not include a document that authorized CAF to act on behalf of C3. The official asked, 
therefore, for explicit authorization from CAF’s client. 

The lateness and suddenness of this request (such an obvious and important one to make) 
suggests, at the least, that the complaint documents had not been examined at all prior to this 
date. No explanation was given, in any case, why the OEB had failed to notice this lacuna and to 
make this request eight months earlier, when the complaint had been submitted. One explana-
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tion—the explanation that seems likely to be true—is that, in fact, OEB officials had not exam-
ined the file prior to the day on which the request for explicit authorization was made. Section 
III, below, presents strong evidence, too, that once again, in the later case of CAF’s complaint 
regarding DE and the OPGR, OEB officials did not examine the attachments appended to the 
complaint until three months after the complaint had been submitted—and so, too, just before the 
OEB’s insubstantial response was finally returned to CAF. This extreme dilation of their re-
sponse-time—in addition to being profoundly discourteous—is a clear contravention of the 
OEB’s own complaints-handling policy, as we shall see. 

On May 26, 2011, in any case, immediately upon receiving the OEB’s request for explicit au-
thorization, a representative of C3 provided a signed letter authorizing CAF personnel to act on 
their behalf. Even so, however, May 27 came and went without further word from the OEB. In-
deed, nearly two more months elapsed, during which time the OEB was silent on the matter of 
CAF’s and C3’s conflict with GM. 

In early July 2011, CAF’s representative left a number of voice messages, asking for a follow 
up, on the senior OEB official’s answering service. Still there was no response. Then, about two 
weeks later, on July 19, the CAF representative wrote another email, adverting to the messages 
and reminding the OEB official of their receipt of C3’s authorization on May 26. He asked yet 
again for the OEB’s now long-overdue response. 

The next day, on July 20, the senior OEB Compliance and Enforcement official finally re-
sponded. The official acknowledged receipt of the voice messages on July 7, but claimed to have 
been unable to return the calls at the time. She conceded, too, that she had subsequently “lost 
track” of them. The official did not explain, however, why the OEB had failed to follow-through 
on the promise of a response by May 27, 2011. Ultimately, in any case, after having done noth-
ing to resolve the matter for eight months, and only after having been pressed repeatedly for a 
response, the official averred that the OEB had found no evidence that would suggest that GM 
was non-compliant with its legal and regulatory obligations. A formal letter from another OEB 
official followed on the same day, setting forth the OEB’s response to the several issues that 
CAF’s September 2010 complaint had raised. 

CAF was not satisfied with the OEB’s reasoning, which struck them as rather superficial. 
Particularly problematic was the OEB’s reasoning with respect to what C3 (and CAF) had al-
leged was an illegal rate of interest, and which GM had used in calculating approximately $580 
in late payment charges that they had levied against C3. The details of the OEB’s response (and 
CAF’s disagreement with it) aside, the fact that it took a total of ten (10) months for the OEB to 
respond to CAF’s complaint—and the fact that CAF had to press the OEB repeatedly for that 
response—was sufficient to undermine CAF’s confidence in the OEB’s ability and/or willing-
ness to fulfill their mandate. Given this extended timeframe, in any case, as CAF’s representative 
pointed out (in an email of July 25, 2011), one would have expected the OEB’s response to be a 
far more detailed, more deeply researched, and more reflective one than it was. 

In April 2012, then, when the CAF’s earlier contact assured them that, if approached, the 
OEB’s Compliance and Enforcement Office would take their OPGR-related complaint seriously, 
would review it carefully, thoughtfully weigh its merits and, if warranted, investigate the mat-
ter—CAF’s representative found this hard to believe. He had good reasons, already, for his lack 
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of confidence in the OEB and his doubts about Compliance and Enforcement staff in particular. 
And yet the matter was clearly an important one—an issue into which someone needed to look. 
As CAF’s representative had pointed out in his April 2012 email, based on their evidence, the 
situation had the potential to involve any number of unsuspecting residential, commercial, and 
industrial consumers of electricity. It clearly lay within the OEB’s mandate to look into possibil-
ity. In the end, given the significance of their allegations and the strength of their evidence, CAF 
decided to appeal, once again, to the OEB’s Compliance and Enforcement Office. 

HOW THE DECEMBER 2013 COMPLAINT WAS LODGED 
On December 3, 2013, an attorney representing CAF filed a formal complaint with the OEB and 
requested a full investigation into DE’s discharge of their responsibilities under the OPGR Pro-
gram. CAF’s attorney attached a number of evidential and regulatory documents to the complaint 
letter. At the core of these attachments was correspondence between DE and two of their cus-
tomers, C1 and C2, which constituted clear evidence (to be examined in greater detail below) 
that, in at least these two instances, DE was unequivocally non-compliant with OPGR regula-
tions. 

Among the documents offered by CAF’s attorney there was an OEB “Decision and Order,” 
file number EB-2006-0110, which was meant to remind OEB officials of the legal obligations of 
OPG, the IESO, and Ontario distributors and retailers of electricity with respect to the OPGR. In 
particular, two appendices to this Directive spelled out how distributors and retailers were to go 
about informing the IESO of the amounts of electricity “withdrawn” from the IESO-controlled 
grid during each period and the amounts sold to relevant classes of consumers. This information 
was key, while the OPGR program was in effect, for determining how much rebate money was 
to be passed from the IESO to Ontario distributors (and so on to retailers and consumers). 

The Directive also stipulated that distributors and retailers were to 
promptly pass through, with the next regular bill or settlement statement after the rebate amount is re-
ceived, any rebate received from the IESO, together with interest at the Prime Rate, calculated and accrued 
daily, on such amount from the date of receipt.33 

Distributors were to “pass through” these amounts to their customers (i.e., electricity retailers 
such as DE), while retailers (such as DE) were bound under the law to remit the appropriate 
amount to customers that met the relevant criteria (customers that were neither paying a fixed 
price under the RPP, nor bound by contract to allow their retailer to retain OPGR amounts that 
would otherwise be theirs). The same regulatory document also bound electricity distributors and 
retailers to hold any rebate amounts received from the IESO, but not yet remitted to consumers, 
“in trust” for their proper beneficiaries in a segregated account.34 

Another attachment, connected specifically with the OPGR Program and acquired buy CAF 
from the IESO’s website,35 explained the quarterly deadlines for OPG’s remission of the OPGR 
to the IESO and the manner in which the rebate was calculated. It also offered precise figures for 

                                                
33 dec_order_130906, p. 6 (emphasis added). 
34 Ibid., p. 9 (emphasis added). 
35 www.ieso.ca/imoweb/b100/b100_onpa.asp (the document appears not to be present on the IESO’s site any longer 
[as of late June 2014], but the same information may be accessed at 
http://www.ieso.ca/imoweb/pubs/consult/mep/MP_WG-20061206-GlobalAdj-OPG-Rebates-Pres.pdf). 
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the twelve quarters during which the OPGR Program was running, detailing both the quarterly 
amounts of energy withdrawn from OPG’s system and the rebate amount for each period. CAF’s 
attorney included this document as a reminder of the enormous amounts of money that were 
passed by OPG to the IESO and so, too, on to private electricity distribution and retail compa-
nies, including DE. By adverting to these steep figures, CAF’s attorney pointed to the serious-
ness of the infraction to whose possibility CAF’s complaint drew attention. (Of course, the 
steepness of these figures is not the decisive point; the problem of electricity retailers’ accounta-
bility to the OEB and the latter’s accountability to Ontarians is.) 

CAF’s formal complaint was also accompanied by two excerpts from the Ontario Energy 
Board Act, 1998 (OEB Act) (specifically, from c. 15, Sched. B), which were offered as a remind-
er of both the OEB’s and the Ministry of Finance’s jurisdiction and capacities in regard to mat-
ters like those set forth in CAF’s complaint. The first excerpt set forth the Minister of Finance’s 
ability to authorize investigations and audits, and to gather and examine documents, where these 
pertain to the administration of that part of the OEB Act (or regulations made under it) that regu-
lates the reimbursement of customers under OEB-enforced rebate programs. The second excerpt 
established, among other things, the OEB’s far-reaching power to undertake intensive inspec-
tions of the entities that it licenses and regulates, to do so (when they deem it necessary) without 
warrants or court orders, and to require documents of these entities when they are being investi-
gated. 

Two further excerpts from the OEB Act were offered (again, from c. 15, Sched. B) that were 
intended to put the Ministry of Energy’s own definitions of “offence” and “unfair practice” into 
the foreground. Most salient, in light of CAF’s complaint, was the law’s declaration that a li-
censed entity such as DE commits an “offence” whenever it “fails to comply with a condition of 
a licence or an order of the Board made under this or any other Act.” 

CAF’s attorney also attached a copy of DE’s current (2010-2015) Electricity Retailer Licence 
(DE-2010-0045). This was offered as a demonstration that DE (like other companies of its kind) 
was not only bound in the past, but continues to be bound, by a licencing condition that requires 
it to “comply with the pass through of Ontario Power Generation rebate conditions set out in Ap-
pendix A of this Licence.” The Appendix in question asserts the legal requirement that, as an 
electricity retailer, DE has a duty to “promptly pass through a portion of the rebate received from 
a distributor” to a particular sub-set of its customers, and that any portion of the rebate that is not 
“passed through” in this way is to be returned to the distributor from whom it came (and from 
thence, back to the IESO and so to OPG and the Ministry of Finance). 

Other attachments were offered in order to demonstrate that, given the substance of CAF’s 
complaint and the latter’s reference to DE, the OEB was hardly faced with an altogether novel 
claim concerning DE’s business practices. These attachments (all of which are in the public do-
main) were included as evidence of DE’s past non-compliance and illegal conduct, as determined 
by the OEB itself. In this regard CAF’s attorney included a May 5, 2009 OEB press release that 
referred to an Order by which DE was penalized $15,000 for misrepresentations propagated by 
one of its agents (a case that was first brought to light on CBC’s Marketplace). Other reminders 
of DE’s past non-compliance included a “Decision and Order” in case number EB-2010-0045 
and DE’s “Assurance of Voluntary Compliance” in case number EB-2011-0347. The first of the-
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se concerned DE’s March 30, 2010 application for the renewal of their electricity retailer licence 
and detailed, among other things, conditions that the OEB had placed on their licence renewal in 
view of recent non-compliance. The September 20, 2011 “Assurance of Voluntary Compliance” 
subsumed DE’s agreement to pay a penalty of $700,000 after the OEB’s determination that DE 
had overcharged customers on early termination fees. 

DE AND THE PROBLEM OF C1’S AND C2’S MISSING OPG REBATE 
MONEY 
The core of CAF’s December 2013 complaint documentation, however, was specific, concrete 
evidence that DE had been non-compliant, in at least two cases, with OPGR regulations. In addi-
tion to correspondence between DE and CAF’s two clients, CAF provided copies of internal DE 
emails (dated before DE’s payment, under pressure from CAF, of the relevant amounts) showing 
that DE officials were well aware that these amounts were outstanding. The emails suggested 
too, at least, that they were resistant to paying them, and that they understood full well that unde-
sirable consequences would attend their failure to do so (i.e., that this failure would be judged a 
matter of regulatory non-compliance). 

Indeed, in the end, DE did pay up. On April 24, 2009, in the wake of intensive pressure from 
CAF, C1 received an OPGR cheque for about $480 from DE, which was the amount owing for 
the period from April 1, 2005 through January 31, 2008. C1 was finally paid, then, but only 
thanks to CAF intervention. Moreover, this was not the “prompt” passing through of the rebate 
prescribed under the law; nor did DE include any interest in its payment, although their customer 
was legally entitled to receive this and DE legally bound to pay it. 

In C2’s case the rebate amount was rather more substantial. (But recall once more—in light 
of the recently certified class action against DE in Alberta—that relative, rather than absolute, 
figures are of fundamental importance here). On June 2, 2009, under pressure to do so once 
again by CAF, DE sent C2 an OPGR cheque in the amount of about $36,450. In the accompany-
ing letter, DE identified these monies as owing for the period from May 1, 2007 to October 31, 
2008. Here again, the extreme tardiness with which DE paid what was owing to their customer 
was itself illegal. The same is true of two payments (to which DE adverts in their June 2 letter) 
already remitted to C2 on April 7, 2008 (for Feb. 1, 2007 through April 30, 2007) and on Sep-
tember 6, 2007 (for April 13, 2006 through Jan. 31, 2007). And again too, as in the case of C1’s 
April 24, 2009 rebate amount, DE was not only egregiously late in paying its debt to C2, but also 
failed to remit any of the interest to which their customer was legally entitled. 

Three facets of this situation raise regulatory red flags of the kind that members of the public 
would expect the OEB to notice. Firstly, OEB regulations required DE to pay these rebates 
“promptly” (that is, before the end of the fiscal quarter following the quarter for which the rebate 
was owed, i.e., within four months of the relevant quarter’s end). DE, however, failed to do so. 
Barring mitigating circumstances (DE adduces none in its letters to C1 and C2), DE’s tardiness 
was illegal and a clear instance of non-compliance. Secondly, OEB regulations also required DE 
to include interest in its payment of these rebate amounts—interest, that is, “at the Prime Rate, 
calculated and accrued daily,” on the relevant amount “from the date of [DE’s] receipt” of it 
from their distributor. DE did not include interest when it paid its customers; rather, it retained 
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these monies, just as it had long retained the rebate amounts that were ultimately paid. In failing 
to pay the interest that was owing to C1 and C2, DE failed to conform to what was legally re-
quired of them. 

These two facets of the situation set forth in CAF’s complaint constitute clear instances of 
non-compliance on DE’s part. But there is an additional consideration that raises a third regula-
tory red flag here and, indeed, an even more serious one. DE only paid C1 and C2 what was ow-
ing to them once they were pressured to do so by a third party acting on behalf of these 
customers. Members of the public would be justified in wondering whether, in the absence of 
this pressure, DE would ever have paid at all. The public would also be justified in wondering 
whether or not there are other instances, similar to the cases of C1 and C2, where DE’s custom-
ers continue, unbeknownst to them, to be owed OPGR amounts (plus interest) by DE—amounts 
that the latter will never pay until they are pressured to do so. Worst of all, Ontarians would be 
warranted in wondering whether, in addition to DE, there are other Ontario electricity retailers 
whose customers have been, or currently are, in the same situation. 

If these questions are ones that would occur to an informed member of the public, surely they 
can be expected to have occurred to OEB officials when they were presented with CAF’s De-
cember 2013 complaint. It is not only in view of the obvious non-compliance embodied in DE’s 
tardiness and in their failure to pay interest owed to C1 and C2, but also (and perhaps most 
alarmingly) in view of the possibility that this situation is rather more widespread, that CAF 
brought this complaint to the OEB. If the OEB’s Compliance and Enforcement Office did not 
see, immediately, that this was a real possibility—one whose seriousness merited further investi-
gation—then they cannot have paid very close attention to the material that CAF had put before 
them. However, if they did recognize this possibility and its seriousness, then why did they not 
immediately open a compliance file and begin to look into this matter? The OEB has a clearly 
defined mandate to protect Ontario consumers in the course of regulating companies like DE. In 
this case, at least, they appear not to have been in earnest about doing as they ought. 

SECTION III: THE OEB’S DEFICIENT RESPONSE 
The meagreness of the OEB’s response to CAF’s September 2010 complaint (which concerned 
C3 and an allegedly illegal rate of interest, as detailed above) seems particularly egregious given 
the amount of time (ten months) that had elapsed between the day on which the complaint was 
first submitted and the day on which the OEB returned their official response. In the case of their 
handling of CAF’s December 2013 complaint this same timing problem was in evidence. And 
once more, too—even though they had taken well over four (4) months to respond—the OEB’s 
response did not exhibit any signs that the Compliance and Enforcement Office had really re-
flected seriously and deeply on the issues that the complaint put forward. 

In fact, there were a number of key ways in which the OEB’s response to CAF’s December 
2013 complaint fell far short of what Ontarians expect from them, given their very clear man-
date. Two main kinds of issue come to the fore. The first is procedural in nature and pertains to 
the in-house standards that govern the OEB’s complaints-handling process. The second pertains 
to substantive problems with DE, on the one hand, and the historical execution of the OPGR 
Program, on the other. These are problems of which OEB officials are, or might be expected to 
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be, cognizant. And yet, in forming their response, the OEB appears completely to have disre-
garded them. 

PROCEDURAL ISSUES 
On December 3, 2013, upon receipt of CAF’s complaint about DE’s seemingly cavalier treat-
ment of their obligations under OPGR regulations, a senior OEB official acknowledged receipt 
of the complaint letter and the attachments appended to it. In an email, the official articulated the 
OEB’s standard approach to such matters, reassuring CAF’s attorney that whenever issues such 
as those set out in the complaint were brought to the attention of the Compliance and Enforce-
ment Office, the latter would initiate a preliminary process that included fact-finding, review, 
and assessment dimensions. The official promised that the OEB would be in contact again, as 
soon as CAF’s complaint and the associate documentation had been subjected to this process. 

FAILURE WITH RESPECT TO THE OEB’S COMPLAINTS-HANDLING PROTOCOL 
But then more than three months went by. When the OEB’s initial response came, it was only in 
answer to a follow-up request from CAF’s attorney. This long delay (not to mention the ten-
month delay in the 2010-2011 case described earlier) constituted an unacceptable contravention 
of the OEB’s own protocol. In other words, to the extent that it took place in this timeframe, the 
OEB’s response does not meet their own criteria for complaints-processing. In order to see that 
this is so, it will be necessary to look at the specifics of the OEB’s official complaints-handling 
policy. First, however, it will be useful to trace the trajectory of the OEB’s actual handling of 
CAF’s complaint. We will go on, afterwards, to compare that with the scenario that their policy 
promises to enact. 

HOW THE OEB ACTUALLY RESPONDED 
On March 11, 2014, following more than three months of silence, CAF’s attorney sent a fol-

low-up email to the senior OEB official—the official who had, earlier, offered assurances that 
the OEB would enact its standard protocol for handling such complaints. CAF’s attorney re-
quested an update, pointing out that the OEB had had sufficient time to examine the documents 
belonging to the file. 

Nearly two more weeks elapsed without any response from the OEB. Then, on March 24, 
2014, CAF’s attorney spoke on the telephone with a different official in the OEB’s Compliance 
and Enforcement Office. In the course of that conversation, CAF’s attorney warned that, if the 
OEB did not move forward immediately, CAF might notify the media, with hopes of bringing 
public opinion to bear on the matter. The OEB official followed up later that day, by email, say-
ing that the Compliance and Enforcement Office would “continue to review the information you 
provided to us.” And then, rather surprisingly, the official also asked CAF to “provide any exam-
ples of consumers who were eligible but did not receive the OPG rebate from [DE],” averring 
that this “would be helpful.” The official promised to follow up again in early April. 

It is worth noting, with due care and attention, that this official’s promise to “continue to re-
view the [relevant] information” is perfectly consonant with a situation in which the OEB’s re-
view had actually proceeded no further, at this point, than their initial receipt of the complaint 
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and a cursory glance at it. It is altogether unclear whether the review process to be “continued” 
here was really underway at all. Indeed, the officials request for “examples of consumers who 
were eligible but did not receive the OPG rebate” strongly suggests that it was not underway. 
Given that CAF had included two such examples in their submission, it seems unlikely that the 
OEB had yet opened, or really looked through, the CAF’s attachments. Even a cursory glance at 
the latter would have revealed that the very information requested was already in the OEB’s 
hands. 

It is certainly possible that the official had examined DE’s correspondence with C1 and C2 
and simply saw the latter as eligible consumers that had received the OPGR. For of course they 
had. But in another, more integral sense, they had not. C1 and C2 had not received the OPGR 
“promptly,” for one thing; worse, though, they had not received it until DE was forced to 
acknowledge their entitlement to it and remit it to them. The OEB official was in a position to 
know this and understand the significance of this fact. The substance of the complaint—and 
CAF’s call for an OEB investigation—did not turn on their demonstrating, from the outset, that 
DE customers exist who had never (to date) received all or some of the OPGR amounts owing to 
them. The complaint pertained to two consumers that were indeed eligible and—in the salient 
sense—did not receive OPGR monies to which they were entitled. The fact they C1 and C2 did 
ultimately received these funds is not irrelevant; but the substance of CAF’s complaint and the 
merit of their call for an investigation is not affected by this consideration. 

The upshot of these considerations is that if the OEB official’s request for “examples of con-
sumers who were eligible but did not receive the OPG rebate” was put forward in full awareness 
of the examples that were submitted and with a good understanding of the role that these played 
in CAF’s complaint, then the official’s request was simply disingenuous. It seems more likely, 
however, that the request for these “examples” was made while this official continued to be in 
the dark about C1 and C2. Neither possibility is acceptable, in any case, given the OEB’s man-
date. 

Although the OEB official had promised (on March 24) to follow up in early April, nothing 
more was forthcoming until April 25, 2014. This late follow-up included neither an explanation 
of, nor an apology for, this delay. Nor was their any recognition that the initial three-month peri-
od during which CAF had waited for a response was inordinately long. 

When the OEB finally followed up with CAF on April 25, they offered their definitive as-
sessment of CAF’s complaint and their official response to it. Their response letter asserted that 
“in the two specific instances to which you have referred the Rebates were paid,” but acknowl-
edges that “they were not paid promptly and were only paid following consumer inquiries.” 

The official offered no assessment of these highly significance facts, even though these were 
core elements of CAF’s complaint. The OEB’s response simply ignored the strong possibility, 
which was clearly implied by the facts in the cases of C1 and C2, that DE continues to owe 
OPGR amounts to unwitting current and former customers (or, alternatively, if there are no such 
beneficiaries, to OPG and the Ministry of Finance). And, too, the OEB’s response certainly ig-
nored the possibility—which is very much in the air here—that this situation is to be found else-
where as well, in the electricity distribution and retailing sector at large. 
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Even allowing that these possibilities are not as strong as this report claims they are, or al-
lowing that they are simply too obscure or contentious to act upon, it is nevertheless apparent 
(but not, of course, fully demonstrated) that DE was legally obligated to pay interest to C1 and 
C2 on OPGR monies that were paid in a timeframe that exceeded the one prescribed by the law. 
And yet the OEB’s response to CAF’s complaint makes no mention of this apparently unpaid 
interest. Nor does it pledge to act in the public interest by opening an investigation into this mat-
ter, let alone by launching an enforcement action aimed at insuring that DE (and any other com-
pany) has fulfilled, is fulfilling, and will fulfill its obligations in this regard. Instead, the OEB’s 
response was an extremely meagre one, lacking the marks of depth and careful reflection that 
one would expect of an agency with the OEB’s stature and mandate. 

In fact, the OEB did offer a kind of oblique explanation of their lack of interest. Their re-
sponse “note[d] that the relevant customer information for these two instances has been redact-
ed.” (This was so; CAF had kept their clients’ identities secret, while offering otherwise 
unrestricted copies of the original documents.) The responding official then added the somewhat 
trivial observation that “[c]onsumers that have a complaint concerning non-payment of Rebates 
may contact the Board’s Consumer Relations department.” Although not spelled out in such 
terms, these observations may be interpreted as an indirect concession that the OEB had done 
little with the file that they received December 3, 2013. The official does not make the point ex-
plicitly, but nevertheless appears to suggest that CAF’s complaint did not count as a review-
worthy file, because CAF was not itself, in an immediate or direct sense, one of the consumer-
complainants in question. 

Finally, the OEB’s response states the obvious, too, by averring that “[t]he Board has discre-
tion to undertake enforcement for non-compliance.” Indeed, the OEB (like other government 
agencies) is endowed with this “discretion.” And this means, of course, that the OEB has discre-
tion to refrain from undertaking such enforcement as well. But a greater responsibility attaches 
to this capacity than the OEB’s response seems to indicate. This discretion ought not to be 
wielded in the apparently flippant manner that is exemplified in this instance; the public interest 
is not served by the kind of dismissal that it displays. Rather, the public interest is served only to 
the extent that an agency like the OEB offers a transparent, closely reasoned account of the 
thinking that is embodied in the deployment of its discretionary capacity—an account, that is, 
that demonstrates that the agency in question has taken the whole body of evidence before them 
into account, fully appreciated the relative seriousness of its respective elements, and formed a 
final judgment that has all of this in view.  

The OEB’s dismissal of CAF’s December 3, 2013 complaint does not do this. Their response 
leaves one wondering whether Compliance and Enforcement officials had considered every doc-
ument that was appended to the complaint letter. It leaves unanswered the question whether the 
OEB fully appreciated CAF’s reasons for including each of their submissions. It does not indi-
cate whether or not OEB officials considered the relative seriousness of the (still hypothetical) 
situation to which the evidence seemed to point. And it remains unclear whether, in forming their 
final judgment and exercising their “discretion,” OEB officials were fully cognizant of all that 
they were leaving to one side in dismissing the complaint. 
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HOW THE OEB OUGHT TO HAVE RESPONDED 
Now that we have traced the trajectory of the OEB’s actual conduct with respect to CAF’s De-
cember 2013 complaint, we may ask the following question: Did their approach give expression 
to the customer-complaints-handling protocol which, according to their website, they are com-
mitted to following?36 

Someone might object to this line of questioning from the outset, claiming that CAF did not 
approach the OEB as a consumer who was lodging a complaint about their service provider, and 
that therefore the OEB’s customer-complaints-handling procedure was not open to them in the 
first place. But note that CAF was authorized to represent C1 and C2, DE customers that did 
have a complaint to lodge. To this extent, the complaint that CAF brought to the OEB was a cus-
tomer complaint: C1’s and C2’s. At the same time, certainly, CAF’s complaint was not wholly 
and simply C1’s and C2’s; it was CAF’s as well. In other words, even if CAF’s file was regarded 
in some sense as a “third-party complaint” (the OEB’s response does not say that it was),37 it was 
nevertheless, in a very real and pressing sense, a consumer complaint too. It was offered with a 
view to C1’s and C2’s interests by their authorized representative. There are no good reasons to 
think that a consumer complaint that had this relatively complex provenance would be subject to 
a different protocol and there is no justification, therefore, for the OEB’s failure to follow their 
standard consumer-complaints-handling procedure—which is as follows. 

Once the OEB has confirmed that a complaint falls within their jurisdiction (CAF’s clearly 
did; otherwise, the OEB would have declined to respond to it at all), they “send a summary of 
[the] complaint to the company [in question], ask them to review the complaint and to respond 
to both the Board and to [the complainant] about their position.”38 There is no evidence to sug-
gest that the OEB took this step in dealing with CAF’s December 3, 2013 complaint (nor, of 
course, the September 2010 complaint discussed above). If they had, then CAF—as C1’s and 
C2’s authorized representative—would have received a response to their complaint from DE. 
Moreover, they would have received this response within about a month of lodging their com-
plaint, given that companies are generally given twenty-one (21) days to respond to the OEB’s 
summary.39 

Once the company has responded to the both the complainant and the OEB, the latter “re-
view[s] the company’s response to ensure they met their legal and regulatory obligations and 
that the resolution to the complaint is appropriate.”40 Again, there is no reason to think that the 
OEB took this step. Indeed, they cannot have reviewed DE’s response unless, having sent a 

                                                
36 See 
http://www.ontarioenergyboard.ca/OEB/Consumers/Contact+Consumer+Relations/Have+a+Question+or+Complain
t. 
37 The OEB’s website mentions complaints of this kind, but does not make clear whether a distinct protocol applies 
to them. 
38 See 
http://www.ontarioenergyboard.ca/OEB/Consumers/Contact+Consumer+Relations/Have+a+Question+or+Complain
t (emphasis added). 
39 Ibid. 
40 Ibid. (emphasis added). 
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summary of the complaint to the company, they had received such a response—and again, it is 
evident that this did not happen. 

According to their website, once the OEB has worked through the two steps cited above, they 
will either close the file (where no further, relevant information is forthcoming), or they “will 
escalate the file for further review.”41 The latter outcome will occur whenever the OEB finds that 
“[the company has] not…met its obligations,” or where the company “do[es] not agree with the 
resolution.” It seems clear that, in the matter under consideration here, escalation would have 
been an appropriate outcome if the OEB had determined, and stated in their treatment of the mat-
ter, that DE had not “met its obligations,” both by withholding OPGR monies that were owing to 
two of its customers beyond the allowable timeframe for passing these through to their benefi-
ciaries, and by failing to include accrued interest in the amounts finally remitted. But in their re-
sponse to CAF’s complaint, the OEB seemed to be completely indifferent to these infractions. 
DE was not called to account for what certainly appeared, at least, to be their unlawful treatment 
of C1 and C2. 

In short, it appears that the OEB did not even take the first step in their procedure: they did 
not send a summary of CAF’s complaint to DE in order to elicit a response from them. If they 
had been adhering to their own standards, they would have done so. Having failed to take this 
first step, the OEB did not take any of the other steps that their website describes. 

To repeat, it is a matter of indifference that the complaint did not come directly from C1 and 
C2. Their authorized representative brought their complaint to the OEB and the latter was not 
justified in treating the matter as cavalierly as they seem to have done. In any case, too, even if 
CAF’s complaint were categorized as a “third-party,” rather than a “consumer” one, the OEB’s 
delay in responding still gives the appearance of indifference or worse. 

Moreover, when it comes to compliance files of the kind that ought (in all probability) to 
have been opened in this case—given the rather stark evidence of DE’s non-compliance—these 
may originate, according to the OEB’s website, not only from “escalated consumer complaints,” 
but also from “an allegation made by a third party” (other possibilities include “staff investiga-
tion into the activities of a licensee” and “a concern related to a licensee’s general policies”).42 
Even if the OEB was unable, for some still obscure reason, to treat the matter brought by CAF as 
a typical “consumer complaint,” it nevertheless subsumed a third-party allegation that appears to 
have merited escalation and the opening up of a compliance file. 

FAILURE WITH RESPECT TO THE OEB’S MISSION AND MANDATE 
The OEB’s execution of its complaints-handling protocol ought, in concrete cases, to give ex-
pression to its mission and fulfill its mandate. But the OEB’s treatment of CAF’s December 2013 
complaint illustrates a general problem that seems to beset, especially, the OEB’s Compliance 
and Enforcement Office. This case suggests that, for at least some officials there (all protesta-
tions to the contrary aside), the OEB’s mandate and mission are not of fundamental importance. 
The Compliance and Enforcement Office’s approach to the OEB’s mandate—particularly where 

                                                
41 Ibid. (emphasis added). 
42 Ibid. (emphasis added). This description of the relationship between escalated complaints and compliance files is 
repeated in a number of contexts (see, for example, the “Consumer Snapshot” for Jan.- Mar. 2010, p. 9). 
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the latter speaks to the public interest—is disordered. They are tasked with monitoring and en-
forcing regulatory compliance in the energy sector, but are themselves non-compliant with their 
own governing principles. 

In March 2009, the OEB published a document entitled “Getting to Know the Ontario En-
ergy Board,” which was intended as a resource for the entities that the OEB regulates. The guide 
offers a clear formulation of the OEB’s mandate, stating that the latter is charged with “regu-
lat[ing] the province’s electricity and natural gas sectors in the public interest.”43 This important 
document goes on, later, to state that “[o]ur compliance monitoring and enforcement program is 
the cornerstone of the OEB’s role to protect consumers and a fundamental responsibility we take 
very seriously.”44 According to the guide, “[e]very market participant is required to adhere to 
regulatory obligations for serving consumers,” and the OEB is committed to making sure that 
they do so.45 

Among the “key regulatory functions” by which the OEB fulfills its mandate are both “re-
viewing and setting regulatory policy” and “monitoring and enforcing compliance with regula-
tions.”46 The OEB’s fulfillment of these functions pertains to three main areas of concern: 
“market regulation,” “protecting consumers’ interests,” and “policy initiatives.”47 We are par-
ticularly concerned with the first and second of these.48 With respect to “market regulation,” the 
2009 Resource Guide states that the OEB “[r]egulate[s] and monitor[s] Ontario’s energy sector,” 
in part, to “uphold the public interest” and does so by “[m]onitoring and enforcing compliance.” 
With respect to the “protecting consumers’ interests,” the guide states that the OEB “[i]nform[s] 
and safeguard[s] consumers on energy sector matters,” “help[s] energy consumers make in-
formed decisions,” “ensure[s] [that] their interests are protected,” and “[e]nsur[es] that entities 
meet their customer service obligations.”49 The guide also claims that the OEB’s Compliance 
and Enforcement Office “promotes education and understanding to help prevent regulated enti-
ties from unknowingly failing to meet their obligations” and, where this becomes necessary (e.g., 
in cases where a regulated entity is uncooperative in the face of allegations of misconduct), “en-
force[s] compliance” by various means.50 

Did the OEB fulfill its mandate, then, as set out in this guide, when it came to handling 
CAF’s December 2013 complaint? The available evidence suggests that they did not. One does 
not have the impression, here, that the OEB’s “compliance monitoring and enforcement program 
is the cornerstone of [their] role to protect consumers.” Rather, the program in question appears 
to be a rather peripheral one. The OEB did nothing, for example, to ensure that DE met its cus-
tomer service obligations (e.g., vis-à-vis unpaid interest), nor (assuming the best case scenario, in 

                                                
43 See http://www.ontarioenergyboard.ca/oeb/_Documents/Documents/Resource Guide for Regulated Entities.pdf, 
p. 4 (emphasis added). 
44 Ibid., p. 9 (emphasis added). 
45 Ibid. 
46 Ibid., p. 3 (emphasis added). 
47 Ibid., p. 6. 
48 The third area of concern (“policy initiatives”) would come to the fore if this report’s findings were to generate 
concrete recommendations. It may well do so, in another context; but this is not our present focus. 
49 Ibid. (emphasis added). 
50 Ibid., p. 8 (emphasis added). 
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which DE’s apparent error was a truly inadvertent one) did the OEB take measures to promote 
“education and understanding” at DE (and other such entities), or to alert other consumers to the 
possibility that they might be owed outstanding OPGR amounts. 

The Resource Guide discussed above, which was published in 2009, is a relatively old 
document. Not surprisingly, however, the OEB’s 2011-2014 “Business Plan” reiterates the core 
values expressed in that earlier context. In describing its mandate, the Business Plan states that 
the OEB’s oversight of Ontario’s electricity and natural gas sectors involves “effective, fair and 
transparent regulation” and “accord[s] with the objectives set out in the governing statutory 
framework.” As for the OEB’s mission, it this: “[t]o promote a viable, sustainable and efficient 
energy sector that serves the public interest and assists consumers to obtain reliable energy ser-
vices at reasonable cost.”51 

The Business Plan also describes three main goals that bear, specifically, on Ontario con-
sumers and on the provincial energy retail market. The first of these goals is to “[inform] cus-
tomers,” the second to “enhance[e] consumer protection,” while the third is to “improve[e] 
programs and service for low-income consumers.”52 According to the Business Plan, the first of 
these goals is attained to the extent that “[e]nergy consumers have information that enables them 
to understand their rights, responsibilities and energy options, and to make informed decisions 
regarding their energy choices.” The second goal is attained to the extent that “consumers have 
confidence that distributors, unit sub-meter providers, retailers, and marketers are adhering to 
applicable customer service and consumer protection rules.”53 

The Business Plan analyses OEB’s goal of “enhancing consumer protection,” in terms of 
three objectives. In view of this report’s main aims two of these are essential. First, there is the 
OEB’s objective for electricity retailers and natural gas marketers: namely, that they should 
“comply with applicable legal and regulatory requirements.”54 Second, there is the OEB’s objec-
tive in regard to consumers: that they should be able to “rely on the Board’s consumer complaint 
system to deliver timely and appropriate resolution of complaints.”55 In fact, the Business Plan 
envisions a pair of tasks for the fiscal years 2011-2012 and 2012-2013, which are aimed directly 
at realizing these objectives and so too, ultimately, at achieving the OEB’s goal of “enhancing 
consumer protection.” These tasks include a 2011-2012 “[r]eview [of] the Board’s consumer 
complaint processes and [the] implement[ion] [of] changes as required” and (in 2012-2013) a 
review that would “[m]onitor the effectiveness of the consumer complaint system.”56 

Like their 2009 Resource Guide, the OEB’s 2011-2014 Business Plan makes promises that 
the OEB failed to deliver in its handling of CAF’s complaint. No action was taken to insure that 
Ontario consumers were fully informed of their rights under the OPGR Program. The confidence 
of at least some consumers was undermined (e.g., C1, C2, personnel at CAF, the author of this 
report, and any others that have come to know about this situation). In particular, these consum-

                                                
51 See http://www.ontarioenergyboard.ca/oeb/_Documents/Corporate/OEB_Business_Plan_2011-2014.pdf, p. 1 
(emphasis added). 
52 Ibid., p. 13. 
53 Ibid. (emphasis added). 
54 Ibid., p. 14 (emphasis added). 
55 Ibid., p. 15 (emphasis added). 
56 Ibid. 
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ers’ confidence that, with OEB supervision, “distributors, unit sub-meter providers, retailers, and 
marketers are adhering to applicable customer service and consumer protection rules” was deep-
ly eroded. No action was taken to ensure that DE really was in compliance, across the board, 
“with applicable legal and regulatory requirements” vis-à-vis the OPGR Program. And consum-
ers were left with the impression that they cannot “rely on the Board’s consumer complaint sys-
tem to deliver timely and appropriate resolution of complaints.” 

SUBSTANTIVE ISSUES 
In the previous section, we examined ways in which the OEB’s handling of CAF’s December 
2013 complaint failed to fulfill their mandate and failed to give expression to their mission. In 
addition to these failures, however, the OEB failed by disregarding three relatively obvious, 
compelling, substantive reasons that they had for paying much closer attention to this case. These 
were reasons-for-investigating that the OEB had (and has) independently of CAF’s evidence and 
which the latter should have served to activate or intensify. The first of these was the OEB’s 
awareness of a number of fundamental issues that beset the roll-out and execution of the OPGR 
Program. The second was the OEB’s close familiarity with the culture of non-compliance that 
exists in the energy sector and DE’s reputation for non-compliance in particular. The third reason 
was that, in the very timeframe that they received and (tardily) responded to CAF’s complaint, 
the OEB was processing two DE licence applications. 

In light of these already established reasons, the Compliance and Enforcement Office’s 
“discretionary” dismissal of CAF’s complaint is particularly puzzling. The OEB’s response 
seems to have been defective, not only in terms of its procedural integrity, but also in terms of 
the extent to which OEB staff were willing, or able, to draw on all that they already knew in their 
assessment of the merits of CAF’s complaint. 

PROBLEMS WITH THE EXECUTION OF THE OPG REBATE PROGRAM 
When they received CAF’s complaint in December 2013, the OEB knew (or the public is war-
ranted in assuming that they knew) that, from the outset, Ontarians lacked confidence in the 
OPGR Program and its antecedents. The OEB also knew (or the public may assume that they 
knew) that a great degree of market confusion attended its execution. Both of these factors ought 
to have entered into Compliance and Enforcement staff’s reflection on the case before them and 
into their consideration of how best to respond. Given the earlier deficit in public confidence, the 
OEB had reason to proceed with significant caution in the matter at hand—precisely in order to 
avoid exacerbating an already extant problem. And given the confusion that had attended the 
OPGR Program’s roll-out—given the extent, especially, to which that confusion had to do with 
how OPGR monies were to be allocated and disbursed—the OEB had reason to take the matter at 
hand very seriously. 

CONSUMERS’ LACK OF CONFIDENCE IN THE OPGR PROGRAM 
When the OPGR Program’s earliest antecedent was up and running (in 2002), the provincial 
government was optimistic about OPG’s ability to fund it. However, the program had many crit-
ics. In the main, the thrust of their assessment was that the government had promised rebate 
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amounts (i.e., as a function of the promised fixed-rate on electricity generated by OPG) that the 
OPG’s actual wholesale power business could not fund. The Toronto Star, for example, called 
the government’s position on this point “overly optimistic.”57 Others characterized the govern-
ment’s OPG rebate plans as an undertaking that—even if it saved consumers money on their 
electricity bills—would ultimately cost them in raised taxes and deep spending cuts.58 The rebate 
money, held in reserve by OPG in a “consumer-protection fund” and projected (in 2002, prior to 
the series of revisions and renamings that led to the ONPA/OPG Rebate Program of 2005-2009) 
to total more than $800-million, was public money, after all.59 If OPG’s wholesale business did 
not earn at the projected rate, then the public would end up paying in one way or another. Some 
predictions in this respect were rather alarming. During an early phase of reflection and analysis, 
for example, Bruce Sharp (of Aegent Energy Advisors) estimated that, by April 30, 2003, one 
year following deregulation, the OPG rebates would have cost Ontario tax-payers $1.88-billion.60 

Tom Adams (of Energy Probe) agreed that the program would be crippling for the OPG. In 
his view, the latter would be saddled with “new liabilities” and, without “continuing cash injec-
tions from taxpayers,” would end by being insolvent.61 Standard & Poor’s rating service regis-
tered their agreement with this assessment by “plac[ing] OPG and all municipal-government-
owned utilities on credit watch with negative implications,”62 while another analyst averred that 
“he wouldn't be surprised if the new price freeze costs taxpayers money—either in the form of 
increased hydro debt, higher rates in the future or tax dollars out of general revenues.”63 

It is an open question—at least for this report—whether, or to what extent, these predictions 
were accurate, particularly in regard to the ONPA/OPGR Program of 2005-2009. This is beside 
the point, however, in the present context. The main issue here is that when they received CAF’s 
complaint, the OEB was (or can be expected to have been) aware that, from their inception, the 
OPGR Program and its antecedents struck informed members of the public as highly problematic 
government undertakings. Given the great deficit of public confidence that already attended the 
OPGR Program, then, it was incumbent on the OEB not to exacerbate matters by evincing an 
unwillingness to fulfill their integrally important mandate in connection with it. 

CONSUMERS’ LACK OF UNDERSTANDING OF THEIR RIGHTS UNDER THE OPGR 
PROGRAM 
The OEB also knows—or can be expected to know—that there was widespread confusion and 
ignorance among consumers, when it came to their rights under the OPGR Program (and under 
its antecedents). This point has been made clearly by a number of experts. University of Toronto 
law professor, Michael Trebilcock, for example, and Roy Hrab, an official of the OEB itself, ob-
serve that “[m]any residential consumers were not well informed about the OPG rebate mecha-

                                                
57 See http://www.electricityforum.com/news/nov02/nov24.html. 
58 http://ep.probeinternational.org/2009/07/08/study-finds-power-rebate-will-cost-ontario-dearly/. 
59 See http://ep.probeinternational.org/2009/07/08/study-finds-power-rebate-will-cost-ontario-dearly/. 
60 Ibid. 
61 See http://www.electricityforum.com/news/nov02/nov24.html. Adams estimated that the cost of rebates would be 
approach $900 million by the end of 2002 (ibid.).  
62 See http://ep.probeinternational.org/2009/07/08/study-finds-power-rebate-will-cost-ontario-dearly/. 
63 Thus Jan Carr (of Barker, Dunn and Rossi), who estimated the cost at $1.5 to 2 billion (ibid.). 
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nism contained in the MPMA.” Indeed, Trebilcock and Hrab take “public anger over rising pric-
es,” which was rather widespread, to be evidence that consumers were less than “fully aware that 
they would be receiving a rebate from OPG at the end of the year.”64 Donald Dewees, a profes-
sor of economics and law at the University of Toronto, makes the same observation, writing that 
“[c]onsumers seemed not to understand that they were to receive a rebate.”65 Indeed, as late as 
2009, when the OPGR Program was winding down, it was still possible to cite the degree of their 
“understanding of the mechanism” as a factor influencing consumers’ happiness or unhappiness, 
respectively.66 

Tom Adams (of Energy Probe), in his 2000 report for The Atlantic Institute for Market Stud-
ies, is also informative in this regard. He is particularly helpful with reference to the provisions 
of the OPGR Program (and its antecedents) that allowed marketers and consumers to enter into 
contracts that allowed the former to retain (and profit from) rebate amounts that would be owing, 
otherwise, to the latter. Adams observes that “[t]he activities of some marketers selling electrici-
ty contracts in the residential marketplace are likely to impair public confidence in the electricity 
restructuring.” In fact, he uses examples deriving from DE’s own business practices to illustrate 
his point—instances of contracts that “contain financial risks for consumers that ordinary con-
sumers have no reasonable chance of understanding.”67 These contracts, Adams notes, “assign 
any money that would normally be paid from Ontario Power Generation (OPG) to each electrici-
ty customer under a rebate program outlined in the Market Power Mitigation Agreement to be 
received instead by the marketer.”68 Adams (writing, again, in 2000) goes on to detail some of 
the deleterious consequences (for consumers) that would arise once Ontario’s electricity system 
was open for competition. 

In 2000, just before the first incarnation of the OPG rebate program was to get underway, 
Adams was compelled by the available evidence to report that 

[o]fficial bodies with a responsibility for customer protection such as the Ministry of Energy and the Ontar-
io Energy Board have not explained to consumers the implications of the Market Power Mitigation Agree-
ment rebate when contracting for power. As a result, consumers are in peril. When consumers who have 
signed these deals find out what they mean, the reputation for our restructuring will suffer.69 

In fact, there is no evidence that this situation was substantially remedied in the following years. 
It appears likely, given cases like C1’s and C2’s, that many Ontario consumers remain ignorant, 
not only of the nature of the OPGR Program, but of the possibility that companies like DE con-
tinue (knowingly or unknowingly, it is not clear) to retain rebate monies that are not theirs, but 
which belong instead to Ontario consumers (or, alternatively, to the Ministry of Finance—and so 
to the public purse). 

                                                
64 Michael J. Trebilcock and Roy Hrab, “Electricity Restructuring in Canada,” in Electricity Market Reform: An In-
ternational Perspective, ed. Fereidoon P. Sioshansi and Wolfgang Pfaffenberger (San Diego: Elsevier, 2006), p. 433 
(emphasis added). 
65 Donald Dewees, “Electricity Restructuring in Canada,” in Canadian Energy Policy and the Struggle for Sustaina-
ble Development, ed. G. Bruce Doern (Toronto: University of Toronto Press, 2005), p. 144 (emphasis added). 
66 See http://www.aegent.ca/newsletters/OPGRebate.html. 
67 See http://www.aims.ca/site/media/aims/promise.pdf, p. 30 (emphasis added). 
68 Ibid. 
69 Ibid., p. 33. 
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DISTRIBUTOR AND RETAILER CONFUSION AROUND ALLOCATION AND DIS-
BURSEMENT OF THE OPGR 
The most pressing and, for this report, the most significant problem with the OPGR Program’s 
execution pertains to the great complexity and obscurity of the system whereby the Ministry of 
Finance passed the relevant share of OPG’s cap-exceeding earnings back to consumers. The 
chain of entities through which rebate money had to pass, and the information-sharing system by 
which this passage was facilitated (or impeded, as the case might be), was constituted in such a 
way that the OEB ought to have anticipated instances of the kind that CAF’s complaint put be-
fore them. Far from ignoring the latter, the OEB ought to have been prepared, already, to act—or 
better still, they ought to have been exploring the possibility of missing funds before CAF ever 
approached them. 

Under the OPGR Program, rebate monies were to pass from OPG (technically, the Ministry 
of Finance) to the IESO. From there the funds were to be passed through to local distribution 
companies (LDC’s), then to retailers, and finally back to the consumers to whom they were actu-
ally owing. At each stage in this process key information was required in order to calculate how 
much money was to be passed through to whom. In order to calculate the amount due to their 
customers, for example, retailers had to know from their LDC’s how much of the power they’d 
purchased from the latter and then sold, in turn, to their customers, was actually derived from 
OPG’s generating system. Similarly, LDC’s and the IESO had to share the information that was 
required for the latter to calculate the amounts to be passed through to the former. Barring their 
receipt of the information they required, the IESO, LDC’s, and retailers would have been ill-
equipped to allocate funds, pass them along, and reimburse consumers. Barring the timely receipt 
of this information, in any case, the process cannot have been expected to unfold in the “prompt” 
manner stipulated by the law. 

But this, according to the evidence adduced below, is the very real problem with which these 
various electricity market entities were faced. The evidence shows that the confusion in this re-
spect was rather general; it affected not only Ontario LDC’s and electricity retailers, but (appar-
ently) the OEB itself. No one—not even the sector’s regulatory body—appears to have had an 
adequate grasp on just how the OPGR Program was supposed to operate. Indeed, the system for 
communicating the required information and so, too, for remitting the OPGR monies to their 
beneficiaries, was so poorly understood and so imperfectly worked-out that informed Ontarians 
would be warranted in expecting that some of the OPGR funds were misplaced. The OEB should 
have expected as much too—and worked vigilantly, from the outset, to insure that this did not 
happen. The cases of C1 and C2 suggest, quite clearly, that the OEB failed in this respect. 

LESSONS FROM THE MEETING MINUTES OF THE WORKING GROUP OF THE EBT 
STANDARDS ADVISORY COMMITTEE 
As far as this report is concerned, the main evidence for these claims is to be found in the meet-
ing minutes of the Working Group of the OEB’s Electronic Business Standards Advisory Com-
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mittee (hereafter EBTWG).70 It seems likely that, if this report’s findings are largely on target, 
then other evidence exists that would bear witness here as well. For the present, however, the 
EBTWG’s meeting minutes will suffice to show that there was a severe problem with the OPGR 
Program’s execution—and that this problem was never resolved. 

According to the OEB’s website, the Electronic Business Standards Advisory Committee 
(and its associated Working Group) were convened to develop 

a comprehensive set of standards for electronic business transactions [that would] allow electricity retailers 
and distributors to share customer and billing information efficiently and promote the rapid and accurate 
settlement of all accounts.71 

When the OPG Rebate program appeared on the horizon in 2005 the EBTWG took note. The 
minutes for their meeting of February 25, 2005 observed, with reference to a Toronto Star article, 
that 

[i]t is the understanding of a few market participants that the IMO [i.e., the IESO72] is to provide the rebate 
amounts to the LDCs and then the LDCs will be providing the funds to the customers. If the rebates are to 
be included on the customer bills, it might impact EBTs (Electronic Business Transfers]…. This concept is 
very sketchy at this point and will require more information before a better assessment can be made. 

Market participants were encouraged to make enquiries, but the next week’s minutes (for March 
4, 2005) registered ongoing confusion: 

Toronto Hydro received [an] email that indicates that there may be draft regulation that may come out for 
comment sometime in the next couple of weeks regarding these rebates. Speculation is that the rebates will 
be part of customer bills rather than rebate cheques. 

Three meetings went by where “Customer Rebates” remained on the agenda, but without any 
update or discussion at all. Then on April 8, 2005 the minute-taker registered the observation that 
“[d]raft[ing] of related regulations [was] in progress” and that these were “expect[ed] to be post-
ed for comment in the near future (?)” The question mark, which appears parenthetically in the 
minutes, is telling. Eight more meetings passed during which the matter remained on the table, 
but without further updates. On June 10, 2005, even though the matter remained unresolved, the 
EBTWG decided to remove it from the agenda for subsequent meetings. 

At the very next meeting, however, on March 24, 2006, “Global Issue 794” (GI 794) ap-
peared on the agenda.73 This GI referred back to another, GI 783 (of Oct. 1, 2003), which centred 
on a letter from the OEB addressed to “All Licensed Electricity Retailers and Distributors.” The 
letter dealt with the MPMA Rebate, the government scheme of which the 2005-2009 ON-

                                                
70 For the documents upon which this report draws see 
http://www.xmlenergy.net/oeb_ebt_wg/wg_meetings_archive.htm. This report identifies particular minutes by refer-
ring to the relevant meeting’s date. Since the archive is organized chronologically, it will be a simple matter to re-
trieve any particular document, should a reader wish to do so. Note that all emphases have been added by the author 
of this report. 
71 see 
http://www.ontarioenergyboard.ca/OEB/Industry/Regulatory+Proceedings/Policy+Initiatives+and+Consultations/Ar
chived+OEB+Key+Initiatives/Electronic+Business+Transaction+%28EBT%29+Standards. 
72 “IMO” refers to the Independent (Electricity) Market Operator, or the IESO, as it came to be called. 
73 This and other (numbered) “Global Issues” are broad areas of concern, delineated by the EBT Advisory Commit-
tee, formulated for discussion and resolution by the EBTWG, and (sometimes) implemented and put into practice by 
the various market entities involved. The documents that set out the various GI’s examined here may be retrieved by 
searching the EBTWG’s website under the relevant GI number. Note that all emphases appearing in quotations from 
these documents have been added by the author of this report. 
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PA/OPGR Program would be the successor. GI 783, which had been implemented on January 
31, 2004, standardized the process whereby market participants were to comply with their obli-
gations under the rebate program and was intended, specifically, “to facilitate the disbursement 
of the BPPR [i.e., the MPMA rebate74]…from the IMO [IESO] to consumers served by a retail-
er.” 

The main subject of the OEB’s October 1, 2003 letter had been “the process and timing for 
the payment of MPM[A] rebates” (specifically, that is, for May-July 2003). It provided distribu-
tors with guidelines for taking care of this and set forth a timeframe that was well-defined and 
stringent. The EBTWG document that details the framework for GI 738 states that although this 
matter was not, strictly speaking, an “EBT” issue “the EBT WG would appear to be the forum to 
address [it].” The document then goes on to express the Working Group’s significant confusion 
around the issue in question: 

Despite the best efforts, the Part-B file format defined from the April 22 OEB meeting still leaves room for 
multiple interpretations. In addition, a file naming convention is needed so the retailers could better auto-
mate the processing of the MPMA files from the LDCs. Given that we would most likely need to process 
MPMA for the next couple of years, it is probably worthwhile establishing the framework for process au-
tomation. 

Technical details aside, the foregoing amply illustrates the extent to which, in the early days of 
the OPG rebate program(s), Ontario electricity distributors and retailers were in the dark about 
how to proceed. This state of confusion, however, was an ongoing problem. A draft Discussion 
Paper of October 2006,75 dated a year and a half after the commencement of the OPGR Program 
under scrutiny in this report, shows that the process and standards for distribution of the BPPR 
and so too, from May 2005 on, the ONPA/OPG Rebate, continued to be in development and in 
question. The paper reveals the energy sector’s ongoing need for a standardized file format for 
the exchange of that information that was required to actually execute the rebate program. The 
paper also evinces ongoing confusion about the manner in which, when they had exhausted eve-
ry avenue for disbursing the rebate to their customers, retailers were to return OPGR funds to 
their LDC’s (and so, too, back to the government). 

GI 794, first raised on March 24, 2006, pertains to an “Ontario EBT Change Request” that 
bears directly on the process for disbursing the OPGR. This Global Issue points directly to Order 
in Council No. 843/2003, Appendix E, and especially the latter’s stipulation that distributors and 
retailers “promptly pass through” the rebate. It is of crucial importance to note that GI 794 as-
serts quite plainly that 

[i]mplementation of the governments’ new electricity pricing strategy pursuant to the Electricity Restruc-
turing Act, 2004, has created complexities for retailers to facilitate disbursement of the BPPR rebates to 
consumers in a reasonable timeframe. The transition from the current BPPR rebate to the ONPA…rebate 
[i.e., the OPGR under its initial appellation] for non-RPP consumers will require immediate consideration 
and amendments to the GI 738 process to disburse rebates to consumers served by a retailer. 

In this case, the sector’s problem bears on the OPGR period running from April 1, 2005 to April 
30, 2006. As the GI 794 document points out, this period was “unique” in that “the customer 
base for retailers contains [both] original BPPR and [also] ONPA entitled customers,” which 

                                                
74 The minutes use “MPMA” and “BPP” interchangeably. 
75 The draft document is available on the EBTWG website in version 5.6; version 1.0 dates from September 2003. 
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created a problem to do with designating, on customers’ rebate documents, the source of their 
rebate in the terms stipulated in the law (i.e., as coming from OPG). “The challenge,” the docu-
ment continues, “is disbursement of the rebate and creating a process which will be redundant 
for the next ONPA rebate period.” 

The EBTWG went on, in this same document, to propose amendments to GI 738 that were 
specific to the period in question (April 2005 through April 2006). Going forward, however, they 
anticipated ongoing problems: 

The process of distributing the rebates involves a significant amount of manual efforts on the Retailer’s 
part. In addition, the turnaround time to distribute these funds is very short. This was manageable to the Re-
tailers given that this process was thought to be ending in 2006. However, in light of this process being ex-
tended to 2009 there is a need to create a redundant process to disburse the rebates going forward. Further, 
some customers do not associate the rebate cheques from the Retailers with a government rebate because it 
is not associated with their invoice…. [According to the legislation] the rebate must be identified as coming 
from [OPG]. 

GI 794 spells out some of the relevant technical challenges, stating that there is no means in 
place to identify the rebate amount in retailers’ “invoice bill ready” (IBR) transactions. More-
over, given that “IBR values can only be related to commodity costs, disbursing the rebate 
amount via the IBR transaction cannot be used.” A proposal is set forth, then, whereby retailers 
would 

receive…CSV [comma-separated value] files from the LDCs and turnaround the relevant CSV file contain-
ing the dollar amounts to the LDCs. The Retailers would transfer the total dollar amounts to the LDCs 
while the LDCs would add the rebate amounts to the customers’ next invoice. LDCs have identified that 
this will be a significant change to their systems and as such it cannot be done for this immediate disburse-
ment of the rebate amounts. However, it has been agreed by all that the group will undertake the task of 
implementing a sustainable process for future rebate periods. 

With reference to this important task, GI 794 proposes that “[a]ll…[will] investigate the best 
method of handling this rebate process going forward.” 

At their March 31, 2006 meeting, however, the EBTWG noted that 
[t]he new regulation has not been finalized yet. The group has decided that until the regulation is finalized, 
we will hold off discussing this GI [i.e. 794]. Kevin McNabb from UEC [Universal Energy Corporation] 
has identified that the Order in Council Schedule E does not clearly state that it is the Retailer’s responsi-
bility to distribute the rebates to the customers. UEC will be following up with the OEB on this matter. 

It is not clear from subsequent minutes whether this follow-up ever took place. In any case, the 
EBTWG’s perplexity endured. On Feb 3, 2006, the EBTWG wondered “[w]hy…LDCs [would] 
need to pay the retailers and retailers pay the remaining back to LDCs” and also “why…LDCs 
[cannot] pay it straight to the customers.” No answer to these questions, however, was forthcom-
ing. Even if UEC followed up with the OEB (as they had pledged to do on March 31), the ambi-
guity that UEC’s representative claimed to have found in the OPGR legislation was not clarified.  

 On April 21, 2006, again in connection with GI 794, it was determined that “[r]etailers 
need[ed] to check the legal aspect of their contracts.” The group made a plan to discuss the re-
sults of this examination at the next meeting. They did so on May 5, 2006. First, the group mem-
bers reached an understanding that the current “run of the OPG rebates [was] for customers who 
were enrolled with a Retailer between April 1 2005 and December 31, 2005.” The second point 
clarified was that 
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[r]etailers currently receives [sic] CSV files from the LDCs detailing the consumption data for each of the 
Retailer-enrolled customers (as per GI 738). In addition, the Retailers are required to distribute the rebates 
that were received from the LDCs. Any rebates not claimed by the customers would be returned to the 
LDC. LDCs, in turn return the funds to the IESO and subsequently to the OPA [technically, to OPG and so 
to the Ministry of Finance]. 

But there continued to be significant confusion and disagreement on this point. The minutes state 
that 

[s]ome Retailers interpret from the Order In Council 141-2006 that the OPG rebate is not assignable to the 
Retailers. In this case, the LDCs will be solely responsible to distribute the funds to all LDC customer-base, 
including those enrolled with Retailers. Retailers are further looking into this matter internally and will re-
port back to the group at a future meeting date. 

Three weeks later, however, on May 26, 2006, the issue remained unresolved. The minutes for 
that day’s meeting identify a need for further investigation, declaring that 

the rebate will be for both SSS [Standard Supply Service, i.e., electricity service that distributors provide 
directly to consumers and that is not governed by bilateral contracts] and Retailer customers. Some Retail-
ers suggested that LDCs be solely responsible for distributing the rebate to all LDC customer-base, includ-
ing those enrolled with Retailers. Some LDCs noted that the current process of sending consumption data 
via CSV files to the Retailers cannot be easily integrated with their process of distributing rebates to SSS 
customers. It would be easier for some LDCs to take on the responsibility of distributing rebates to ALL 
customers if they didn’t have to send CSVs to Retailers at all. But, some LDCs think they are required to 
send this CSV files to the Retailers because Retailers are required to have this information. Retailers will 
look into whether they need the CSV files going forward. 

This information-sharing problem was not resolved, however. At the next two meetings (June 9 
and June 16, 2006) it was observed (in identical language in both sets of minutes) that “[r]etailers 
require more time to gather information” and that they would “report back to the group regarding 
if they need to verify the customer consumption and if they need to know the information regard-
ing the rebate.” 

The next week’s meeting, on June 23, 2006, saw further discussion of this matter. “Retail-
ers,” the minutes read, “do need information regarding the rebate from the LDCs. Retailers may 
take assignment and will have to report to the LDC which customers should be receiving the re-
bate” Then the minutes state that “[t]herefore, the GI [794] is rejected.” With the elimination of 
this clearly frustrating topic from their agenda, the EBTWG was able to affirm no more than that 
“LDCs and Retailer are to communicate rebate information via csv files, as has been done be-
fore.” 

Three months elapsed with no further discussion. The “rejection” of “Global Issue 794” 
seemed to have spelled the end of any further attempts to achieve clarity concerning the specific, 
systematic, legally prescribed manner in which Ontario LDC’s and electricity retailers were to 
handle their obligations under the OPGR Program. Finally, however, on Sept. 22, 2006, “OPG 
Rebates” appeared once again on the EBTWG’s agenda—or rather, the epithet appeared on the 
agenda, but the meeting minutes record no discussion of it. Instead this was postponed until the 
following week. On Sept. 29, 2006, then, the matter was taking up, yet again, but now with ref-
erence to a new problem. Retailers, the minutes stated, 

should receive all files/customers to investigate discrepancies. LDC’s are to tell retailers the amounts, and 
then retailers confirm. RPP flag should indicate the status as of the end date for retailer when account is fi-
nalized. 
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On Oct. 20, 2006, discussion of GI 738 and an OEB Decision and Order concerning the OPGR 
were on the agenda. The minutes for this meeting are missing, however, from the EBWG’s web-
site. It is not clear what the group discussed; nor is it clear which Decision and Order the agenda 
was referring to. Nevertheless, it is worth noting that this meeting took place within the 
timeframe in which the EBTWG produced their last version (v. 5.6) of the GI 738 Discussion 
Paper mentioned above. Although the group’s Nov. 3, 2006 meeting included a discussion of the 
paper (specifically, a relatively minor change of wording), there is no indication that a further 
version was produced. It is presently available in draft form only. Indeed, according to a tag on 
the EBTWG’s website, it remains “Under Discussion.” 

 It was not until four months later, on January 26, 2007, that the issue of “discrepancies” 
and the problem of communications between LDC’s and retailers (first recorded in the minutes 
for September 29) was mentioned again. But on January 26 the matter is raised—and the minutes 
show signs of the same deep confusion that had characterized the group’s earlier discussions of 
the MPMA and OPG rebate programs. 

The minutes stated, specifically, that “[t]here exists two issues with the current OPG Re-
bate process.” The first of these had to do with electricity retailers’ compliance with the OPGR 
Program’s timeline. The EBTWG cited three main components of this problem. The first was 
that “[r]etailers are expecting to receive the OPG rebate files 7 days prior to LDC submission to 
the IESO.”76 The second component of the “timeline” problem, according to the EBTWG, was 
that “[d]ue to the large number of LDCs that certain Retailers must deal with, the 7 day-window 
is too small.” Thirdly, retailers were faced with additional complications arising “[w]hen LDCs 
do not send their files on-time.” Clearly then, at this point, almost nine (9) months after the 
OPGR Program had been initiated, Ontario electricity retailers and distributors were still strug-
gling to comply with the part of their legal obligation that was expressed in the demand that they 
“promptly pass through” the relevant rebate amounts to their beneficiaries and then return any 
surplus to the government. 

 The second of the two problems with “the current OPG Rebate process” that were raised 
on January 26, 2007 was that there was “[n]o process to correct errors.” The meeting minutes 
analyse this problem in terms of a tangled multitude of components. It will be useful to set these 
out here, in the EBTWG’s own format and to highlight (with italics) key features of the problem. 
These emphases will illustrate this report’s claim that the private energy sector’s execution of the 
OPGR Program, together with the OEB’s oversight of it, were fraught with pervasive confusion. 
Moreover, these emphases will draw attention to the likelihood that that this confusion interfered 
with the rebate program’s main aim, which was to mitigate the effects of market deregulation on 
Ontario’s electricity consumers by returning their money to them when they had paid more for 
electricity than what their government had determined to be fair. Here, then, are the main ele-
ments of Ontario electricity distributors’ and retailers’ error-correction problem, as set forth in 
the EBTWG’s minutes for January 26, 2007: 

• With the current process, once the LDC submits to the IESO you cannot go back and correct errors. 

                                                
76 As discussed earlier, in order for the IESO to calculate the rebate amount to be remitted to each LDC, the latter 
had to submit figures that showed how much power they had “withdrawn” from the OPG-connected part of the grid 
during the relevant period. 
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• There will always be errors and if you cannot go back and correct things the customer will never net to ze-
ro. 

• One example of an error would be in a situation where the LDC incorrectly bills a Retailer-enrolled cus-
tomer RPP [Regulated Price Plan]. 

The minutes went on, then, to record an IESO representative’s suggestion “that one possible 
mechanism for parties to correct errors is for the LDC to notify IESO via the normal customer 
relations channel and tell them that they have found an error with a previous submission.” The 
idea, here, would be that the IESO would notify OPG (the minutes have “OPA”) concerning the 
error in question. 

The group’s response to this suggestion is remarkable for the sense of futility that it dis-
plays. Their response adds two further components to the serious error-correction problem with 
which they were faced: 

• It was noted that…due to the legislation and the IESO’s license conditions there are no guarantees that an-
ything would be done about these errors. 

• Retailers cannot directly contact the IESO. 
The solution that was proposed, then, was that “[r]etailers and LDCs should agree that there is an 
error and the LDC should contact the IESO,” but the minutes record the group’s concession that 
“[t]his is not an official process, rather a suggestion.” Again the sense of futility is palpable. 

At this point, in January 2007, next to nothing was in place in terms of a sector-wide pro-
cess that would insure that the OPGR Program was executed in a timely and error-free manner. 
All that the OEB’s EBTWG was able to come up with was a still-obscure “suggestion.” The 
day’s minutes show that it was only at this point, too, that the EBTWG (and so, too, the sector) 
understood clearly that the timeline for disbursal of the OPGR to consumers was a strict quarter-
ly one. Even so, the group still planned to “revisit the timelines associated with OPG rebate sub-
missions at a subsequent meeting.” 

At this point, a number of questions bear asking. First, did the OEB-convened EBT Work-
ing Group ever go on to resolve these information-sharing, timeline, and error-correction prob-
lems? Second, allowing for the possibility that the law was not prima facie clear about who was 
responsible to distribute the rebates to consumers (as suggested at the March 31, 2006 meeting), 
did the OEB ever communicate a clear directive in this regard to Ontario’s electricity distribution 
and retailing entities? Finally, were Ontario LDC’s and electricity retailers compliant with the 
regulations that governed their role during the time that the OPGR Program was running? 

After the January 26, 2007 meeting, these matters appear on the EBTWG’s agenda just 
three more times. Further discussion appears to have been insubstantial. On July 13, 2007 a 
Global Issue was raised (GI 813) that took note of new complications in regard to the sector’s 
tracking of rebates. This pertained, for example, to the situation arising from mergers in the elec-
tricity marketplace, or acquisitions involving companies whose customers had pending rebate 
amounts owed to them. On July 20, 2007, one week later, the topic was discussed once more and 
an apparent solution was put forward, in the form of the recommendation that “[a] CSV file [be] 
added containing all retailer customers, including terminated customers with pending rebate 
amounts.” 

Perhaps this solution worked in terms of the record-keeping and information-sharing that 
were required in cases where mergers and acquisitions impacted on a market participants’ execu-
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tion of the rebate program. The more general, systemic problems affecting compliance with 
OPGR regulations, however—the problems of information-sharing, adherence to timelines, and 
“errors” and “discrepancies”—remained unresolved. 

On November 30, 2007, the OPGR Program appeared for the last time on the EBTWG’s 
agenda. The program is mentioned; the subject matter did not bear, however, on the problems 
detailed above. The topic was never discussed (officially, in these meetings) again—as far as the 
record shows. 

To summarize: between Feb. 25, 2005 and Nov. 30, 2007 the OEB’s EBTWG’s meeting 
minutes show a recurring concern with the MPMA Rebate and, later, with the OPGR. This con-
cern had to do with the manner in which the relevant amounts were to be calculated, disbursed to 
consumers, or returned via the IESO to their source, the OPG and the Ministry of Finance. The 
foregoing analysis of the EBTWG’s minutes shows that the Working Group and so, too, the reg-
ulated Ontario entities whose representatives were present at these meetings, experienced signifi-
cant confusion over their participation in the OPGR program. But it is a straightforward matter to 
infer that the OEB itself, whose representatives were also present and involved in all of the 
EBTWG’s meetings, was either unable or unwilling to bring this situation to an end. The record 
also shows, by the silence that followed the group’s Nov. 30, 2007 meeting, that these issues 
were never clarified. Indeed, their clarification does not appear to have been a matter of particu-
lar importance. About six and a half (6.5) years have elapsed, and at least thirty-five (35) 
EBTWG meetings have taken place in the intervening time. After Nov. 30, 2007, however, the 
topic appears never to have been raised again. 

DE, THE PRIVATE ENERGY SECTOR, AND THE CULTURE OF NON-COMPLIANCE 
The OEB’s understanding (or presumed understanding) and appreciation (also presumed) of the 
obscurity and confusion surrounding the rolling-out and execution of the OPGR Program was the 
first of three substantive reasons that the OEB had (and still has) to escalate CAF’s December 
2013 complaint. We turn now to the second: the OEB’s close familiarity with the culture that 
exists in the energy sector and, in particular, DE’s reputation as a participant in that culture. In 
this section, we will see that before, during, and after the period of the OPGR Program, a culture 
of non-compliance existed, and continues to exist here. DE was hardly exempt in this respect and 
the OEB’s awareness of this fact ought to have predisposed them, from the outset, to take CAF’s 
December 2013 complaint far more seriously than they did. 

TO THE EXTENT THAT THE OEB MUST “CREATE A CULTURE OF COMPLIANCE” 
IN THE ENERGY SECTOR, NO SUCH CULTURE EXISTS 
Until at least the end of fiscal 2009-2010, the OEB Compliance and Enforcement Office generat-
ed a quarterly “Activity Report” that offered an overview of the Office’s activities undertaken 
during that time period, in three main areas:77 “Compliance Management,” “Consumer Dispute 

                                                
77 Subsequent reports are not available on the OEB’s website; nor are any reports present online for years prior to 
fiscal 2005-2006. 
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Resolution,” and “Issues Management.” For the purposes of this report, we will focus on the first 
of these. 

According to the OEB, “Compliance Management refers to the review of an allegation of 
non-compliance which is reviewed to assess whether and to what extent a regulated energy com-
pany has breached a legal or regulatory obligation.”78 The Office’s Quarterly Reports record the 
number of gas and electricity market compliance matters that were “under review” in each quar-
ter, a number that includes both closed and open cases. The reports also describe, in some detail, 
particularly “significant” cases (or, sometimes, kinds or classes of cases) that were closed during 
the quarter in question. Details of these cases are included “because of their potential broader 
applicability as part of the objective of informing regulated energy companies about their com-
pliance obligations.”79 

Beginning with the Report for the fourth fiscal quarter of 2005-2006, Compliance and En-
forcement staff express the following, very telling intention: 

In order to create a culture of compliance, it is important that companies thoroughly understand what is 
expected of them. We made it a priority during the 2005-2006 Fiscal Year to assist regulated companies in 
understanding the compliance process and the Board’s compliance expectations. To accomplish this Com-
pliance staff visited the majority of the electricity distributors in the province…launched a Compliance web 
page, began publishing a quarterly compliance report, and issued 14 bulletins informing licensees of their 
regulatory obligations and responding to various market issues.80 

A similar statement is included in the Report for the next quarter and, once more (verbatim), in 
the Report for the third quarter of 2006-2007: 

In order to create a culture of compliance, it is important that companies thoroughly understand what is 
expected of them. We are continuing to assist regulated companies in understanding the compliance pro-
cess and the Board’s compliance expectations.81 

Implicit in this statement of the OEB’s intention is a concession that, at the time that this formu-
lation was incorporated into the Quarterly Reports, “a culture of compliance” was lacking in the 
entities that the OEB regulates. This is what it means to say that such a “culture” needs to be 
“created.” If it needed to be created, then it was not already present. One can infer that it was 
precisely the OEB’s encounter with a culture of non-compliance in the activities of regulated en-
tities that motivated them to express their intention “to create a culture of compliance” in their 
reports. 

To be sure, after the Report for the third quarter of 2006-2007 no more mention was made 
of the task of creating this culture that was otherwise lacking. Nevertheless, the Reports contin-
ued to advert to a persistent culture of non-compliance. Not only does each subsequent report 
include an always-substantial “synopsis of significant compliance cases,” but each one points to 
the fact that, at least during the timeframe during which the reports were produced, the OEB was 
obliged to send out regular compliance “bulletins.” These were required, as the Report for the 
fourth quarter of 2006-2007 puts it, “to provide guidance to electricity distributors and transmit-
ters in relation to compliance” with the legislation that the OEB is charged with enforcing. It is 

                                                
78 www.ontarioenergyboard.ca/documents/compliance_webcomplaintreport_310306.pdf, p. 2. 
79 Ibid., p. 1. 
80 Ibid. (emphasis added). 
81 Ibid. (emphasis added). 
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evident—particularly during the period when the OPGR Program was running—that OEB Com-
pliance and Enforcement officials were faced with an uphill battle, in fact, as they looked to 
“create” a new kind of energy sector “culture,” in the face of resistance from market participants 
with a vested interest in the ongoing existence of a culture typified by their casual disregard for 
the law. 

DE’S REPUTATION IN THE PUBLIC RECORD 
The OEB is certainly aware of the high degree of customer dissatisfaction that has existed in re-
cent years with DE’s electricity operations; they track such issues, after all, and report the results 
on their website.82 The sheer number of complaints received by the OEB about DE, however, is 
not an altogether informative indicator of the company’s failings. Some of these complaints may 
be groundless or invalid. Some of them may pertain to minor, easily resolved issues. Other quali-
fications would have to be adduced in order to establish that these numbers point to genuine 
problems with the way in which DE runs its business. 

There are recent instances, however, in which customer service complaints have led to 
OEB investigations in the course of which serious problems were uncovered. In these cases, DE 
was found to be in breach of its obligations under the law and they were penalized. Regulatory 
documents connected with these investigations (i.e., internal OEB documents), readily available 
on the OEB’s website, show that independently of CAF’s complaint and long before the latter 
was submitted to them, the OEB had (and has) good reasons for caution and concern in matters 
pertaining to DE’s conduct. 

DE IN THE NEWS, 2002 

We will review these recent cases below. First, however, it will be useful to set the stage by delv-
ing into the details of an earlier case. Officials at the OEB know perfectly well that DE is a re-
peat offender. This is not to say that DE is unique in this respect; the OEB may be aware of 
worse offenders. Nevertheless, it is DE, specifically, that is named in CAF’s December 2013 
complaint. The OEB’s experience with, and knowledge of, this earlier situation (which unfolded 
in 2000-2004)—when taken together with more recent, serious instances of DE’s non-
compliance—ought to have had a much greater, ongoing impact on the OEB’s compliance-
monitoring and enforcement activities than it seems to have done. Judging from the OEB’s 

                                                
82 Things were particularly bad for DE during 2009, just after the OPGR Program had come to an end. During every 
quarter that year, DE had significantly higher rates of customer complaints (i.e., concerning its electricity operations 
specifically) than any of the other nine (9) companies for which the OEB lists comparable figures (see 
http://www.ontarioenergyboard.ca/oeb/Consumers/Energy Contracts/Supplier Complaints by Company; figures for 
the period from October through December 2009 are particularly troubling). The years 2010-2012 saw some im-
provement. Nevertheless, DE still experienced at least one quarter each year during which they were subject to more 
complaints than any of their competitors. In several other periods (Jan.-March, Oct.-Dec. 2010; July-Aug., Oct.-Dec. 
2012), complaints about DE’s electricity business were in the top 25% of those received by the OEB in the relevant 
category (ibid.). DE faced issues in the area of “contract management” as well. DE’s customers frequently com-
plained to the OEB about this matter during the years for which the OEB’s website provides data (see 
http://www.ontarioenergyboard.ca/oeb/Industry/Media%20Room/Publications/Consumer%20Reports/Consumer%2
0Issues). 
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treatment of CAF’s complaint, however, OEB staff’s thinking about DE appears to be rather un-
affected by the details of their record. 

Some of the most shocking details are clearly presented in a Calgary Herald article of May 
16, 2004, entitled “So many complaints, no quick fixes.”83 The news-piece reports that in the 
spring of 2002 fraud investigators in police services across Ontario were heavily burdened with 
consumer complaints—complaints, that is, of fraud—against DE. The sheer number of such 
complaints made it plain to the police that a serious problem was afoot and that, at the very least, 
an investigation was in order. “Complaints about [DE],” one source said, “were flooding police 
stations throughout the province.” 

Two main problems were reported: allegations that DE sales agents were “giving confusing 
or misleading sales pitches” and worse, that they were “forging signatures on household utility 
contracts.” Such complaints against DE, the article reports, “easily outnumbered complaints 
against any other company in the market.” Faced with this “deluge,” law enforcement requested 
an emergency meeting with the OEB. 

Given the workload associated with the investigation, investigators decided to focus on the 
most troubling complaints, i.e., those that involved allegations of forgery. In the end, Ontario’s 
Centre for Forensic Science (CFS) found that “most of the 50 questionable contracts sent to the 
lab showed signs of forgery.” According to the expert examiners at the CFS, “21 were irrefuta-
ble fakes.” When these results were returned to them, the OEB levied a relatively paltry penalty 
of $157,000 against DE. The OEB regarded their cooperation in handing over copies of the 
forged contracts and their promise to “retrain [their] sales agents” as mitigating the corporation’s 
guilt. 

The May 2004 article speaks to the enormous expenditure of money, time, and manpower 
that was required to complete the investigation—merely, that is, with respect to the allegations of 
forgery. “Sorting through similar problems in other markets,” the article states, “has proved even 
more difficult for regulators.” The piece goes on to discuss investigations, however, that were 
undertaken earlier (ca. 2000) in other jurisdictions (namely, Michigan and Georgia). These cases 
are significant for the present report because they involved similar issues with DE’s U.S. Affili-
ate, Energy America (EA) (UA). Just as Ontario police had face challenges in completing their 
investigation, “Georgia regulators struggled with limited resources to investigate the company’s 
actions.” Moreover, DE’s U.S. affiliate was highly uncooperative. They were “breaking the 
rules,” the article states, and in this case UA officials “repeatedly aggravated state authorities.” 
They were “caught withholding evidence from regulators and ignoring orders to testify at state 
hearings.” In contrast to the OEB (so it appears), “Georgia officials…were in no mood to let 
[UA] off easy.” In the end (in 2000), however, UA was burdened with no more than a $136,000 
fine and the demand that “its agents be retrained.” 

But then in 2002 new problems came to light. “Georgia was probing hundreds of allegations 
that [DE’s U.S. Affiliate] was using telemarketers to enrol customers without their permission.” 
The evidence in the case was both “glaring” and “bizarre.” Once more UA “repeatedly stalled 

                                                
83 See http://www.ontariotenants.ca/electricity/articles/2004/ch304e16.phtml (note that in citations from this article 
all emphases are added by the author of this report). 
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[the] investigation” and “fail[ed] to co-operate with the state’s demands.” The authorities recog-
nized the importance of dealing strictly with the situation: the commission overseeing the 2002 
investigation “put…nearly its entire investigative staff…on the case,” which was both an “unu-
sual,” but also a “necessary” measure. The 2004 article also observes that “Georgia’s public ser-
vice commission” was most “angered” by “the company’s attitude towards the regulatory 
process.” In the end DE’s U.S. affiliate was obliged to pay penalties in excess of $680,000 and 
was forbidden, for a period of one year, to seek new customers in Georgia.84 

It is important to note, as the 2004 article points out, that one important outcome of this situa-
tion, as it unfolded in Ontario in 2002-2003, is that from then on police services sent fraud com-
plaints about players in Ontario’s energy sector “straight to the OEB.” In light of this change, it 
is clear that the OEB Compliance and Enforcement Office’s role and the proper enactment of it 
are particular deep, intensive, and utterly serious matters. 

In May 2004, two years after Ontario police services had first taken action in connection with 
those forged signatures, the Calgary Herald was able to note that complaints against DE were 
still a regular occurrence. The article states, however, that 

[d]espite the spate of new consumer complaints, it's unlikely [DE] will soon face another in-depth probe 
like the one it saw in Ontario in 2003. Limited resources mean extensive investigations—such as using fo-
rensic experts to prove a case—aren’t feasible whenever a company is suspected of breaking the rules. 

As the frustrated Ontario police detective interviewed for the article put it, “[y]ou can't do that 
every time you get complaints,” adding “[t]here's just no way.” 

Perhaps, faced with the allegations contained in CAF’s December 13 complaint, OEB’s 
Compliance and Enforcement officials were simply too ill-equipped, and thus unable, to do any-
thing with it. Perhaps the Compliance and Enforcement Office is overwhelmed and lacks the re-
sources needed to pursue the kind of investigation that is required here. If this is so, however, 
then it was incumbent upon the OEB to state clearly whether or not CAF’s allegations were in-
vestigation-worthy, at least—and if they were, then to state clearly what it was about the OEB’s 
current situation that made an investigation unfeasible. It is incumbent on the OEB, too, to indi-
cate whether this state of weakness and ineptitude is likely to persist, or whether a marshalling of 
resources is on the horizon, such that investigation into the execution of the OPGR Program 
might yet be undertaken.  

RECENT INSTANCES OF NON-COMPLIANCE AND THE OEB’S LICENSING OF DE 
In the foregoing, we saw one set of circumstances in which the OEB can be expected to have ac-
quired—from their awareness of DE’s reputation—grounds for taking CAF’s complaint serious-
ly. Several recent instances of non-compliance on DE’s part supplement the force of this earlier 
example. 

Our examination of these other cases will be, at the same time, a discussion of the way in 
which the OEB allowed considerations about DE’s past conduct to touch—even if only slight-

                                                
84 The article details another case of forgery on UA’s part, within the same timeframe, in Michigan. In that 

case, too, UA resisted the authorities as they pursued their investigations. DE’s U.S. Affiliate chose to  “settle—
quietly.” But in May 2002 UA was subjected to $340,000 in penalties, which were construed as reimbursement to 
the state for the cost of investigating “the thousands of complaints registered” against them. 
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ly—upon the process whereby subsequent license applications were adjudicated. In detailing the-
se other instances of (publically attested) regulatory non-compliance on DE’s part, we will exam-
ine then, too, the way that these findings show up in documents connected with the adjudication 
process. This is an important connection to make. Later, this report will examine two DE license 
applications that were under consideration during the very time that the OEB was first in posses-
sion of, and then formulating their response to, CAF’s complaint. Given their earlier (albeit lim-
ited) willingness to consider DE’s past conduct when adjudicating license applications, the 
OEB’s failure to do so in these most recent instances is particularly puzzling. 

Worse, it is particularly troubling. It is consonant with the OEB’s mandate that they should 
always examine an applicant’s past conduct when considering whether to license them. And it is 
in the public interest that government agencies such as the OEB exercise their “discretion” in a 
consistent manner, lest their judgments appear to be simply arbitrary, or capricious. The conjunc-
tion of CAF’s complaint with DE’s two most recent license applications ought to have intensified 
the OEB’s interest in DE’s conduct. Evidently it made no difference whatsoever. The OEB’s ob-
scure dismissal of CAF’s complaint and their silence on the matter of DE’s past behaviour in the 
documents connected with these two most recent applications appear especially arbitrary. 

The record shows, in any case, that in at least two recent instances (in 2009 and 2010) con-
sideration of DE’s past conduct was part of the licence application adjudication process. In one 
of these cases (in 2010), the OEB’s reflection on this matter had relatively significant (but, argu-
ably, still too trifling) consequences. These earlier cases provide examples of how the OEB 
ought to, and indeed does sometimes, reflect upon an applicant’s past conduct in the context of 
processing a licence application. And the OEB’s treatment of the complaints that led to the in-
vestigation of that conduct offer a foil against which the deficiencies of the OEB’s handling of 
CAF’s complaint are rather apparent. 

Our examination of these cases will execute two main tasks then. First, it will illustrate this 
report’s claim that in December 2013 DE’s established reputation was already such that the OEB 
ought to have been primed to take a far more probing look at the circumstances presented by 
CAF. Second, these earlier cases will illustrate the claim that, for the OEB, a market entity’s his-
torical non-compliance is normally regarded as a factor when a licence application is under re-
view. This holds even though, as the following will also show, prior illegal activities on DE’s 
part had a relatively muted effect on the granting of their last two licences (gas marketer licence 
GM-2009-0058 and electricity retailer licence DE-20-0045). It is normal, at the very least, that 
this conduct should appears on the horizon. 

THE BEARING OF DE’S PAST CONDUCT ON THEIR 2009 APPLICATION FOR A GAS MARKETER 
LICENCE 

On Feb. 26, 2009 the OEB acknowledged receipt of DE’s application for a Gas Marketer Li-
cence (file number EB-2009-0058); then issued their standard Notice of Application, together 
with a Letter of Direction to DE, on April 13, 2009. This timeframe was unusually dilated due to 
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the initial incompleteness of DE’s application and the necessity of their submitting additional 
documents.85 

On March 20, 2009, however, while DE was completing the requirements for the application, 
CBC aired an episode of Marketplace that focused on “the conduct of door-to-door [electricity 
retailing and gas marketing] sales agents.” In the episode a door-to-door sales agent, working for 
DE, was “featured making a false, misleading or deceptive statement to a consumer.”86 On April 
23, 2009, about one month after the Marketplace episode had aired, the OEB issued a “Notice of 
Intention to Make an Order for an Administrative Penalty” (i.e., a fine was to be levied). It is im-
portant to note that the OEB took this step even though they had been presented with no more 
than a single instance, reported in the news media, in which one DE agent contravened the law. 
The notice stated that “[DE] has…contravened section 88.4(2) of the Act, in that it has engaged 
in an unfair practice as defined in section 2 of Ontario Regulation 200/02” and that “[DE] has 
also contravened section 2.1 of the Code of Conduct for Gas Marketers.”87 

Immediately following the publication of this “Notice,” on April 27, 2009, OEB staff issued 
a “Staff Submission” bearing on DE’s still open Gas Marketer Licence renewal application. 
From the outset, the document focuses on the illegal conduct that was disclosed in the March 20 
Marketplace episode, as well as on the OEB’s response to it. OEB staff take note, both of the 
April 23 publication of the “Notice” (with regard to penalizing DE) and of the OEB’s finding 
that DE had contravened “enforceable provision[s]” of both the OEB Act and the December 20, 
2004 Code of Conduct for Gas Marketers.88 

The Board Staff Submission refers, too, to something that is supposed to be standard OEB 
practice when a licence application is received. The OEB is charged, in reflecting on the merits 
of such applications, with reviewing both “the materials contained in the application and the ap-
plicants history.”89 The submission states that it is in the nature of the OEB’s protocol, here, that 
“[s]taff will make a submission if there are issues that are of concern and may recommend condi-
tions be placed on a licence.” As for the OEB’s review of an applicant’s “history,” OEB staff is 
to scrutinize, among other things, the applicant’s “conduct in Ontario and other jurisdictions.”90 

In this particular instance, OEB staff focused on what the OEB’s Code of Conduct for Gas 
Marketers (section 2.1 [f]) demands of gas marketers and their salespeople and on the degree to 
which, judging from the evidence in the Marketplace exposé, DE had failed to abide by this 
code. OEB staff made the point (evidently anticipating an objection from DE on this score) that 
“[a]lthough the Notice concerns a single DE sales agent infraction, it is still a significant con-
cern that should be brought to the attention of the decision maker [i.e., the adjudicating Board 

                                                
85 ack_ltr_incomp_gm_deml_20090226-2. The application date was ultimately recorded as March 26, 2009 (see the 
Board Staff Submissions for EB-2009-0058). Note that all OEB regulatory documents cited here are identified using 
the name that they bear on the OEB’s website. The swiftest way to retrieve these files is to do an “advanced regula-
tory documents search” using the relevant file or case number. 
86 notice of intention_directenergy_20090423 (file number EB-2009-0117). 
87 Ibid. 
88 Bdstaff_sub_noi_gm_deml_20090427. 
89 Ibid., p. 2. 
90 Ibid. (emphasis added). 



Can Ontarians Count on the OEB to Defend their Interests? 

 46 

Member].”91 The Submission offers a compelling reason why this is so: namely, that 
“[m]aintaining public confidence in the retail energy market is important to the Board.”92 The 
importance of this part of the OEB’s mandate is intensified to the extent that “gas marketers and 
electricity retailers do business directly with the consumer.” In light of this fact, the submission 
concludes, “[i]t is critical that the Board ensure that marketers and retailers are in compliance 
with the applicable rules.”93 

The Board Staff Submission of April 27, 2009, however, does no more than to draw attention 
to DE’s infraction. It does not recommend that any consequences—over and above the adminis-
trative penalty already levied—be attached to it. The Submission’s rationale for this rather limp 
approach adverts immediately, without comment, to the fact that, as “[b]oard staff recognizes,” 
DE “is one of Ontario’s largest gas marketers.” Then, the Submission continues, “[i]n light of the 
fact the [DE] is also a licensed retailer and wholesaler, and that this is the only infraction levied 
by the Board since 2003, staff submits that no actions or conditions be placed on [DE]’s gas 
marketer licence.”94 The licence was granted on May 15, 2009 and (given that they were, and 
are, “one of Ontario’s largest gas marketers”) it would appear that the great degree of inconven-
ience and confusion that would have ensued if DE’s license application had been rejected, or put 
on hold in some way, or even been made subject to conditions, was at least one of the deciding 
factors in the decision to grant this licence forthwith.95 

On May 5, 2009, just ten days prior to securing their gas marketer license, DE was ordered to 
pay an administrative penalty of $15,000 in connection with the infraction reported by CBC’s 
Marketplace. DE had not required the OEB to hold a hearing on the matter, nor did they respond 
to the Staff Submission that referred to the case. They simply agreed to pay the penalty.96 When, 
on May 15, 2009, the adjudicator issued the “Decision and Order” that announced the granting of 
DE’s new gas marketer licence, it adverted to the Staff Submission and reviewed the most salient 
parts of its content, including the fact that OEB staff had not recommended that the licence be 
withheld, or that any conditions be attached to it. The Decision and Order simply notes that the 
relevant penalty had been paid and that “it has been found to be in the public interest to issue the 
Gas Marketer licence.”97 

It seems highly likely that members of the public, if apprised of the way in which this matter 
was handled, would not agree that the OEB had adequately fulfilled its mandate. The fine levied 
against DE was paltry. It was not genuinely punitive; nor can the OEB have really had deterrence 
in mind in levying such a small amount. If DE did not request a hearing, or respond to the Staff 
Submission in connection with the case, it seems probable that this was because a fine of 
$15,000 was a matter of indifference to them—and because DE was confident that the infraction 
for which they were fined would not impact on their capacity to secure a licence. 

                                                
91 Ibid., p. 3 (emphasis added). 
92 Ibid. (emphasis added). 
93 Ibid. 
94 Ibid. 
95 licence_dec_order_gm_deml_20090515-2. 
96 DirectEnergy_order_20090505 (file number EB-2009-0117). 
97 licence_dec_order_gm_deml_20090515-2, p. 1. 
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It is important to note, however, that in their handling of file number EB-2009-0117 (i.e., the 
matter reported by the CBC), the OEB did show a willingness and ability to open a “compliance 
file” even where they had no more than one instance of non-compliance before them. CAF’s De-
cember 2013 complaint put two cases of non-compliance before the OEB. In their response they 
did not assert that they deemed the complaint unworthy of investigation due to the smallness of 
the data set—but if this was a consideration, then the OEB needs to be reminded of the instance 
discussed in the foregoing. And the OEB needs to be reminded, too, that to consistently (without 
caprice) and persistently (in every instance) consider the past conduct of entities that submit li-
cence applications to them is a core expression of their mandate, which is to uphold the public 
interest. 

THE BEARING OF DE’S PAST CONDUCT ON THEIR 2010 APPLICATION FOR A ELECTRICITY RE-
TAILER LICENCE 

On Dec. 9, 2009 the OEB sent DE a reminder that their electricity retailer licence (DE-2005-
0226) was due to expire in three months.98 On March 1, 2010, one week before the expiration 
date, DE applied for a renewal.99 They requested an extension of their still current licence and on 
March 5, without further ado, they were granted one. Once again, this accommodation was 
deemed to be “in the public interest.”100 

Even though the OEB had reminded DE, three months prior to the date, that their licence was 
due to expire, they were still unaccountably late in submitting their application. Worse, however, 
as in the case of their earlier gas marketer license application (reviewed above), the application 
that they submitted on March 1, 2010 was incomplete.101 The OEB informed DE of this problem 
on March 12, 2010 and requested the additional documentation (all of which had been clearly 
requested in the application itself, but—again without explanation—simply omitted). The OEB 
gave them until March 26, 2010 to complete their application.102 Evidently DE did not do so un-
til March 30, 2010.103 

The OEB’s standard “Notice of Application and Hearing” for file number EB-2010-0045 was 
finally published on April 08, 2010. One month later, on May 7, OEB staff submitted “Interroga-
tories” to DE in which they requested further information in connection with the file. The prima-
ry focus of this document—and the main factor that impelled OEB staff to submit it104—is 
formulated in the first Interrogatory as “complaints received by [DE] per quarter relating to Di-
rect Energy’s electricity contracts with Ontario customers, excluding [emphasis thus in original] 
those received through the Board for each quarter of the 2008 and 2009 calendar years.”105 The 
first Interrogatory requested that DE “provide the number of [such] complaints received” in this 

                                                
98 That is, on March 8, 2010 (see Renewal Notice DE-2005-0226_deml_20091209). 
99 ackltr_er_deml_20100305; also BdStaff_ext_req_directenergy_20100604, p. 1. 
100 interim_order_er_deml_20100305, p. 1. 
101 Note that the tardiness and incompleteness of DE’s applications may be regarded as further reasons that the OEB 
had, upon receipt of CAF’s December 2013 complaint, to take the latter seriously. After all, the complaint concerned 
the incompleteness and tardiness of DE’s adherence to its obligations under OPGR regulations. 
102 ackltr_incomp_deml_201003012. 
103 dec_ord_er_deml_20100922, p.1. 
104 Note that Interrogatories are not always submitted in response to license applications. 
105 BdStaff IRs_er_directenergy_20100507, p. 2 
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timeframe, while the second and third interrogatories specified the level of detailed explanation 
and the system of categorization that OEB staff required DE to use in reporting these data. 

Interrogatories 5, 7, and 9 requested further detailed information concerning DE’s categoriza-
tion and handling of customer complaints. Interrogatory 6 responded to DE’s defensive claim 
(set out in earlier correspondence) that “not all complaints filed with the Board were valid” and 
“that in most instances, complaints are the result of a lack of understanding on the part of cus-
tomers about the market.” The sixth interrogatory responded to this claim by requesting “a copy 
[of DE’s] Standard Information Brochure,” a document that DE is required to give to “all cus-
tomers at the door,” precisely in order to “provide [them] with [the very] market information” 
that would mitigate this ostensibly complaint-generating problem.106 

Interrogatory 8 is of particular interest in the present context.  It referred back to the May 5, 
2009 administrative penalty (of $15,000) that DE was levied for manifest non-compliance with 
the OEB Act and the Code of Conduct for Gas Marketers. The interrogatory described DE’s 
“contravention” of the law as a failing of “[DE] door-to-door sales agents.” As we saw above, 
the Gas Marketer licence that was granted within the timeframe of this earlier finding (and ad-
ministrative penalty) did not specify any conditions in view of it. Nevertheless, during the pro-
cess leading to DE’s licensing on that occasion, OEB staff had put forward a Board Staff 
Submission, which brought this troubling situation to the adjudicator’s attention. Here now, in 
the eighth Interrogatory of May 7, 2010, OEB staff followed up on this matter. 

Surprisingly, although to do so was particularly expressive of their mandate, to follow up like 
this was not explicitly required of OEB staff (i.e., they might have remained silent about specif-
ic, past instances of misconduct on DE’s part here, as they have done elsewhere). In any case, in 
a spirit that is elsewhere lacking in the OEB’s dealings with DE, Interrogatory 8 requested that 
DE “comment on any specific improvement [that DE] has undertaken with respect to agent con-
duct certification and/or retraining following this Order.”107 That DE actually undertake such 
measures was not required of them in any regulatory document prior to this one; this omission 
was now corrected. 

Interrogatory 10, then, asked DE to show, by means of detailed documentary evidence, that it 
really was pursuing initiatives (as claimed in their application) aimed at “address[ing] key issues 
contributing to complaints and…provide[ing] improved customer service.”108 The eleventh Inter-
rogatory asked DE to document, in detail, the manner in which it “compensates its [door-to-door, 
telemarketing, etc.] sales representatives,” that is, whether this is “in whole or in part based on 
number of contracts sold.”109 The interrogatory does not include a rationale for this request, but 
to the extent that it bears on the issue of compensation, incentive, or motivation, it speaks, again, 
to sales agent conduct at DE.110 

                                                
106 Ibid., p. 2. 
107 Ibid., p. 3. 
108 Ibid. 
109 Ibid. 
110  Note that Interrogatory 12 concerns DE’s finances in connections that are not salient here, while the fourth Inter-
rogatory was filed in confidence (i.e., redacted) and is thus inaccessible to public scrutiny. 
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In response, on May 26, 2010, DE submitted their interrogatory evidence.111 OEB staff noti-
fied the OEB Secretary that they would require additional time to prepare their Submission. The 
main reason for this, as the extension request letter notes, is that DE’s response to Interrogatory 
4, which had been “filed in confidence” (i.e., redacted), “does not provide an entirely satisfactory 
explanation for the discrepancies between the complaint information filed by [DE] and the in-
formation held by the Board.” The letter adds that “[c]omplaint information is an important 
component of the Board’s electricity retailer licence application review process and as such the 
Board should be able to confidently rely on the information that is submitted.”112 

On June 24, 2010, one day before their Staff Submission was due, OEB staff asked the Board 
Secretary for another extension. The reason was that the OEB staff working on the Submission 
had “become aware of additional evidence that is related to the issues before the Board in this 
proceeding.”113 Their request letter asked that this evidence be admitted into the record and con-
sidered in the proceedings, but adverted, too, to the fact that DE had to have an opportunity “to 
make representations as to [the evidence’s] admissibility” before the board reviewed it.114 The 
evidence, according to the letter, was obtained by a Board inspector who, acting in accordance 
with the OEB Act, had “carried out a formal review of [DE’s] business practices from January to 
December 2009.” The letter states that the information thus obtained, together with letters from 
DE concerning the matter (dated Dec. 2008 and March 2009) had been provided to OEB staff, in 
confidence.115 This confidentiality was necessary, according to the OEB staff letter, because 
“this additional evidence contains personal information of consumers.”116 The OEB proposed 
that DE be given two weeks to make their representations.117 

DE did not agree that this additional evidence should be admitted and, on July 8, 2010, made 
representations to that effect.118 Nevertheless, eight days later (on July 16), the OEB published a 
“Decision on the Admissibility of Additional Evidence” in which they accepted the evidence in 
question.119 The Decision cautioned, however, that “Board staff…review the proposed evidence 
carefully to ensure that only such evidence as is relevant to the licence of [DE], or to conditions 
on that licence, is filed.”120 Evidently, DE had argued in their submission (i.e., in response to 
OEB staff’s request that this evidence be admitted) that “the licence renewal process is not a 
suitable forum for the consideration of individual customer complaints, or the resolution of indi-
vidual complaints.”121 DE appears to have assumed that OEB staff were aiming at something 
along these lines with their request to admit the evidence. The decision states, in any case, that “a 

                                                
111 The submission appears to have been in confidence. It is mentioned in BdStaff_ext_req_directenergy_20100604 
and dec_admissibility_additional evid_er_direct_20100716-2, but is not itself available on the OEB’s website. 
112 BdStaff_ext_req_directenergy_20100604, p.1. 
113 BdStaff_ltr_new evidence_20100624, p. 1 (emphasis added). 
114 Ibid. 
115 Ibid. 
116 Ibid., p. 2. See also dec_admissibility_additional evid_er_direct_20100716-2, p. 3; dec_ord_er_deml_20100922, 
p. 1. 
117 BdStaff_ltr_new evidence_20100624, p. 2. 
118 dec_admissibility_additional evid_er_direct_20100716-2, p. 1. 
119 dec_admissibility_additional evid_er_direct_20100716-2. 
120 Ibid., p. 2. 
121 Ibid. 
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consideration of the business practices of the applicant, as may be revealed by trends in the ex-
istence and resolution of customer complaints is relevant to a licence renewal.”122 The decision 
also stated that, in spite of DE’s argument that “only about 15% of the complaints proposed to be 
submitted as evidence relate to electricity contracts” (i.e., that the evidence ought not to be ad-
mitted because this was an electricity retailer licence application) “the fact that many of the 
complaints may relate to gas supply contracts does not make the complaints irrelevant.”123 The 
Order’s author observed that these complaints were relevant to the extent that DE’s “customer 
service and customer complaint resolution practices” were not divided “into two separate gas and 
electricity businesses.” And, the adjudicator reasoned, DE’s treatment and prevention of com-
plaints connected with gas supply contracts “may provide some evidence as to DE’s business 
practices related to electricity supply contracts.”124 

In their submissions, DE had offered an additional argument against the admissibility of the 
evidence (or the part consisting in complaints and letters from customers). They had pointed out 
that “the Board is not privy to the circumstances surrounding the complaints, and presumably 
therefore the Board would not be able to draw any conclusions from the evidence.”125 But the 
Order’s author responded, here, by arguing that “[t]rends in customer complaints and corre-
spondence regarding possible systemic problems are relevant to a consideration of the business 
practices of an applicant for a licence.” The Order and Decision asserted that, even if it was not 
ultimately “probative,” the evidence was relevant and admissible. 

But DE had offered yet another argument against the admissibility of this evidence. The 
complaints in question had been “resolved,” they said. In consequence, they were no longer sali-
ent. But the OEB adjudicator did not agree that this affected the complaints’ relevance. “The fact 
that the complaints have been resolved,” the author argued, “does not mean that they are irrele-
vant to a consideration of the business practices of the applicant, and possible licence conditions 
that may be necessary to address any problems that may exist with those business practices.”126 

On August 4, 2010 OEB staff offered their Board Staff Submission in case number EB-2010-
00450 to the Board Secretary. The cover letter refers to both a “submission in confidence” and “a 
redacted version of the submission for the public record.”127 With respect to the integrally im-
portant matter of the applicant’s conduct, the Submission refers yet again to DE’s contravention 
of the OEB Act, section 88.4(2), and section 2.1 of the Code of Conduct for Gas Marketers (i.e., 
the agent conduct that had been uncovered and reported by CBC’s Marketplace). The document 
draws attention, once more, to the $15,000 penalty that was levied in consequence.128 

                                                
122 Ibid. (emphasis added). 
123 Ibid. 
124 Ibid. 
125 Ibid. 
126 Ibid., p. 3. 
127 cov_ltr_Bdstaff_sub_er_direct_20100804; see also dec_ord_er_deml_20100922, p. 1, which states that this re-
dacted version was made available for the public record. In fact, this document was not available on the OEB’s web-
site, although others relating to this file were. When contacted, a senior OEB official characterized this as an 
oversight (personal correspondence) and, upon request, emailed a copy to the author of this report. 
128 Bdstaff_sub_er_direct_redacted_20100804, p. 4. 



Can Ontarians Count on the OEB to Defend their Interests? 

 51 

Much of the rather substantial Submission is redacted. Nevertheless, it is evident, judging 
from the redacted section’s closing paragraph, that the confidential material concerns “contract 
management issues.”129 The document acknowledges DE’s claim that they have offered “evi-
dence…[of] several…changes to address the issues.” But OEB staff asserts, even so, that “the 
effectiveness of these changes is not evident” and that, in view of this lack, “it is necessary to 
impose certain conditions on Direct Energy’s electricity retailer licence to ensure the number of 
contract management complaints is limited.”130 (We will examine the proposed conditions, on 
the one hand, and the conditions that were actually imposed, on the other, in our discussion of 
the final “Decision and Order” in this case, below.)  

It is possible to reconstruct several other elements of the redacted Submission on the basis of 
DE’s August 18, 2010 response to it. The Submission pertained to OEB staff’s concerns about 
“contract cancellations and renewals,” a worry that DE characterizes as arising from a “review of 
a sample of customer complaints from 2009.”131 On DE’s reading of the Submission, OEB staff 
took “contract management issues [at DE]…to be systemic in nature” and took them to “have 
continued despite the implementation of various initiatives undertaken…to address them.” In 
short, the Submission claimed (according to DE’s response) that “whatever measures were im-
plemented by [DE] [had] not been successful and the problems remain[ed].”132  

DE argued, however, that because “only fractions of 1 percent of customers [were] affected 
by these issues,” it followed that “it [was] unreasonable to view these issues as systemic.”133 But 
DE’s wording is ambiguous. The figures that they cite pertain, not to “customers” in general, but 
to customers whose “complaints [were] received by Board staff,” in particular.134 DE quotes the 
Submission’s assertion that “despite [DE]’s evidence that it has made several organizational and 
process changes to address the issues the effectiveness of these changes is not evident.” Then, in 
a convoluted passage, DE goes on to argue that, in making their case, OEB staff have not pre-
sented sufficient evidence of this lack of evidence. The evidence that had been adduced was no 
more than a subset of “a selection of complaints,” which had been shown to “involve contract 
management issues.”135 Of course DE was right that the mere presence of some such complaints 
(“a non-zero number” of them, as the letter puts it) was not evidence that the changes DE made 
had had no effect whatsoever. The presence of some such complaints was certainly not evidence 
of a lack of evidence (whatever that might mean). But neither did the slightness of the number of 
these complaints show, either, that DE’s measures had been effective. What OEB staff were 
looking for, apparently, was direct evidence that these measures had been effective and—the 
question of what this evidence would have looked like aside—OEB staff appeared to think that 
such evidence was lacking. 

In any case, DE thought that OEB staff had argued from the claim that some contract man-
agement complaints existed to the two-part conclusion that “[DE]’s recent and ongoing efforts 
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have had no effect” and that “this non-zero number of complaints is so significant as to make it 
necessary to impose onerous conditions on [DE]’s license.”136 DE argued that this conclusion 
was not warranted “unless it is assumed that the acceptable number of contract management 
complaints is less than [DE]’s overall level of [such complaints].”137 DE stated that OEB staff 
had not shown that the numbers exceeded “this (unstated) critical threshold” and that all that had 
been shown was that there were some complaints on record. And, DE concluded, it would be un-
reasonable, on this basis, “to impose conditions on Direct Energy’s license.”138 

In fact, however, DE did acknowledge an increase in OEB complaints during 2009 and ex-
plained that this had been tied to “market factors” lying outside their control. Their response 
went on to list twelve (12) initiatives that they had undertaken since December 2008, which were 
aimed at reducing “complaint volumes” in areas that did lie within their control.139 According to 
DE, it was thanks in part to these very initiatives that they had “achieve[d] the very low ratios of 
total complaints to total customer numbers” to which their letter had earlier adverted. DE also 
submitted that “the usual Compliance staff forum” and DE’s work with OEB staff around their 
“processes or procedures” sufficed to address this issue on an ongoing basis, without the need for 
licence conditions.140 

The OEB did not agree. On September 22, 2010, when the OEB published its “Decision and 
Order” in case number EB-2010-00450, conditions were imposed. The Decision and Order 
pointed out that, among the factors that the OEB considers in making such a determination, there 
is “the conduct of the applicant.” And in this case, the OEB observed, “concerns [about DE’s 
conduct] were raised.”141 The decision referred, then, to DE’s subjection to the enforcement or-
der and penalty of May, 5, 2009 (again, the order that was rendered in connection with an DE 
agent’s conduct, as exposed and reported by CBC’s Marketplace). The situation in question was 
put forward without commentary and a reader would be warranted in assuming that, for the au-
thor of the Decision and Order, its relevance in the present instance is self-evident. The docu-
ment proceeds, immediately, to a discussion of the evidence that OEB staff had submitted and 
that, according to them, “revealed problems with [DE]’s contract management practices relating 
to the renewal and cancellation of contracts.”142 This too, evidently, was a matter of the appli-
cant’s conduct and was indicative, as suggested by the author’s backward-looking reference to 
the 2009 case, of a pattern of misconduct. 

The author then turns to the five licence renewal conditions, all of which were concerned 
with “contract renewal and cancellation,” which OEB staff had urged the adjudicator to impose 
on DE (and all of which the latter had opposed, as unnecessary).143 It is possible, by analysing 
these proposed conditions, to reconstruct the concerns that had impelled OEB staff to recom-
mend them in their heavily redacted Submission. 
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First, DE suffered, or had very recently suffered, from significant “systemic issues with con-
tract renewals and cancellations.” These were of sufficient gravity to warrant the demand that 
DE make improvements (which they had, apparently, yet to make) in the relevant “processes, 
procedures and systems” and that they provide detailed information (which was, evidently, lack-
ing at that point) concerning “any improvements” that had been made to date.144 

Second, DE struggled, or had very recently struggled, with “compliance with its legal and 
regulatory obligations…with respect to renewals and cancellations.”145 Evidently, this deficiency 
had been so grave that OEB staff thought DE should be required, with a view to becoming fully 
compliant, to “conduct a rigorous analysis of the effectiveness of the [processes, procedures and 
systems] in place as of…[Sept. 22, 2010].”146  

A third problem was that DE was struggling, or had very recently struggled, with “compli-
ance with its legal and regulatory obligations…with respect to…the quality of regulatory data 
maintained.”147 Again, this matter was sufficiently grave for OEB staff to ask the adjudicator to 
require DE, in this connection too and, again, with a view to becoming compliant, to “conduct a 
rigorous analysis of the effectiveness of the [processes, procedures and systems] in place as 
of…[Sept. 22, 2010].”148 

Other issues that had been noted in the Board Staff Submission included DE’s failure to take 
adequate “remedial action when dealing with the issue of non-compliance…with respect to re-
newals and cancellations”; inaccuracy in the identification of “complaints regarding renewals 
and cancellations”; deficiencies in “the speed and reliability with which these complaints are 
passed on to the responsible person”; weaknesses in “the extent to which justified complaints are 
acted on, both in providing a remedy to the consumer and minimizing the risk of recurrence”; 
and problems with delivering copies of contracts to consumers, “on request,” and “within a rea-
sonable period of time from the date the request was made.”149 

Having reviewed the five conditions proposed in the Submission, the author of the Decision 
and Order went on to declare (unsurprisingly) that the OEB would to grant the licence, but that 
this renewal would be contingent upon three “narrower and more specific” conditions. Each of 
these conditions required DE to file an extremely detailed, in-depth report. The first two were 
due on or about November 19, 2010 (interim reports, with requests for an extension were also 
permitted). The first of these reports was to identify all of the initiatives by which DE aimed to 
resolve the customer service issues raised in the Submission and to describe the timelines, aims, 
modes of functioning, success (in both quantitative and qualitative terms), and future prospects 
of these initiatives. Where the relevant undertakings were already ongoing, the report was to 
speak to any improvements that were required and to state how and when these would be imple-
mented.150 
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The second report was to concern contract renewal and cancellation complaints received, ei-
ther by DE or by the OEB, during the period from January 1, 2009 to September 30, 2010. The 
report was to detail the overall number of such complaints, the number that required “remedial 
action” (and were thus “justified”); and with respect to the latter, their nature, a description of 
action taken, and the relevant timelines. The report was also to discuss the treatment of any cases 
(falling within the relevant period) in which customers had lodged a request (with DE or the 
OEB) for a copy of their contract, detailing the timelines for mailing these out and, where no 
such mailing took place, an explanation for this.151 

The third condition required DE to file a quarterly report on contract renewal and cancella-
tion complaints for each of the quarters from Oct.-Dec. 2010 to Oct.-Dec. 2011. These reports 
were to include specific details of every complaint lodged, including the identity of the com-
plainant, the date, the complaint’s content, its resolution (or an indication that it was not re-
solved), and the nature of any remedial action taken in response to it.152 

In imposing these three conditions, the Decision and Order’s author had reasoned that the ev-
idence submitted by OEB staff was sufficient to show that DE—their protestations aside—really 
did have, both in the past and, as the author thought likely, going forward, significant problems 
with their “contract renewal and cancellation processes” (i.e., problems that gave DE real “diffi-
culty in complying with [their] regulatory obligations”).153 The Decision and Order draws atten-
tion to the fact that “there is no evidence as to the percentage of total renewals and cancellations 
that result in complaints to [DE] and/or the Board, which might be a more meaningful figure.”154 
This response addresses the fact that, in their own discussion of the problem, DE had focused on 
the number of complaints (about DE) that the OEB had received—and simply remained silent 
about the number and nature of complaints that had been lodged, directly, with them (i.e., DE). 
The author also draws attention to specific contract renewal practices at DE, evidenced in the 
OEB Staff Submission, that, unlike “market issues” that DE could not possibly control, would 
tend to erode “customer confidence” in the energy market. The author points out that in forty-
five (45) of the “randomly selected subset of 80 complaints” received by the OEB (concerning 
DE) these troubling practices were present; instances that were “indicative of some failure in the 
processes or systems of Direct Energy.”155 

The Decision and Order also pointed out that DE’s list of its “initiatives” aiming at the reduc-
tion of “complaint volumes” was little more than that: a list. DE’s references to these initiatives 
were almost never (allowing for two exceptions) accompanied by the kind of “quantitative in-
formation” that would help to demonstrate their success. Worse, the author points out that DE’s 
response to the OEB’s request for detailed information about these initiatives left a great deal to 
be desired. Their application had listed twelve (12) initiatives; their letter of August 18, 2010 
listed twelve too (again, it just listed them, without attaching any “quantitative evaluation of 
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[their] success”), “but the titles for seven of these…were not the same as the initiatives listed in 
[their application].” This oddity left it unclear “whether the two lists are the same.”156 In their 
Interrogatories (Interrogatory 10) the OEB had asked for “a description and implementation 
date” for each of their initiatives, together with “a description of how success is measured and 
the results of such measures.”157 When they responded, however, DE did not provide what the 
OEB requested. Instead, they submitted a description of just five (5) initiatives and set out “re-
sults” for just two (2) of these five.158 

The author concurred with DE, however, that the evidence presented by OEB staff did not 
suffice to show that DE’s “recent and ongoing efforts to improve customer service have had no 
[emphasis thus in original] effect.”159 Indeed, the author allowed that the data pertaining to the 
two initiatives for which “results” were reported “appeared to indicate improvement.” Neverthe-
less, the Decision and Order stated that the OEB would need more information about these and 
DE’s other initiatives in order to monitor their “compliance with [their] licence and with legisla-
tive and regulatory requirements.” The Decision observed that DE ought to be able, readily, to 
provide the required data since, as the author presumed, “a responsible market participant would 
collect such data for its own purposes, even in the absence of a licence condition.”160 

Unfortunately, it is not possible for members of the public to verify that DE fulfilled the con-
ditions that were placed on licence number EB-2010-0045, or (if they did) to what extent. All of 
the relevant information—assuming that it was filed—was filed in confidence. Only the OEB 
knows the truth. It is not really possible, in other words, for members of the public to hold a 
company like DE accountable for its compliance or non-compliance with its licencing condi-
tions. Of course the OEB, in contrast, can and must do so. Judging from their handling of CAF’s 
complaint, however, it is not at all clear that they have held DE accountable in this way—or that 
they will do so in the future. This is particularly troubling, given that—although it was granted 
after the OPGR Program had ended—license EB-2010-0045 still includes (in “Appendix A”) 
stipulations concerning compliance with OPGR legislation.161 

CAF’S COMPLAINT AND THE ADJUDICATION OF TWO NEW DE LICENCES 
The foregoing discussion makes three things amply clear. First, when the OEB received CAF’s 
December 2013 complaint, DE’s reputation before the Board itself for carelessness (or worse) 
vis-à-vis their legal obligations was already deeply compromised. Second, the OEB knows better 
than to disregard an applicant’s past conduct when deciding whether and how to licence them. 
Third, our discussion of case number EB-2010-0045 shows that OEB’s adjudicating officers are 
perfectly capable of accommodating new evidence brought before them in the course of an open 
application process. 
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We come in this way to the third compelling, substantive reason why—independently of 
the evidence accompanying it—the OEB ought to having taken CAF’s complaint more seriously 
than they did: even as they were sitting on—or, supposedly, reviewing—CAF’s December 2013 
complaint the OEB was in the process of adjudicating two new DE licence applications. One of 
these licences (electricity wholesaler licence EW-2013-0382) was granted. The other application 
(for a gas marketer licence, file number EB-2014-0016) is still pending. In the meantime, the 
term of DE’s prior license (GM-2009-0058) has been extended until July 30, 2014. 

Having received the information that they did from CAF in the midst of their handling of 
these license applications, this would have been an ideal moment to raise the issue of DE’s han-
dling of the OPGR and clarify the problems that had led to DE’s very long (and evidently illegal) 
delay in getting their funds to C1 and C2. It would have been an ideal moment, too, to interro-
gate DE’s apparently illegal retention of the interest owing to these customers and to ask whether 
or not other customers were still owed OPGR amounts (with interest). One would have expected 
a marked intensification of the OEB’s interest in DE’s conduct—a factor that, as we saw above, 
is already expected in the license adjudication process. Given the conjunction of these applica-
tions with CAF’s complaint, a deepening of the OEB’s normal concern with the public interest 
might have been expected too. 

DE’S 2013 ELECTRICITY WHOLESALER LICENCE APPLICATION (FILE NUMBER 
EB-2013-0382) 
On Oct. 29, 2013, DE submitted an application for the renewal of their electricity wholesaler li-
cence to the OEB.162 The matter was assigned file number EB-2013-0382 and the OEB’s stand-
ard process ensued. A “Letter of Direction” was sent to DE, and a “Notice of Application and 
Written Hearing” was published, on November 13, 2013. 

About three weeks later, on December 3, the OEB’s Compliance and Enforcement Office re-
ceived (and acknowledged receipt of) CAF’s complaint. The fact that the OEB was in the middle 
of adjudicating DE’s application did not intensify their interest in CAF’s evidence. Nor did their 
receipt of the complaint intensify their interest in DE’s past conduct—a factor that ought always 
to bear, in any case, on the adjudication of licence applications. In 2010, as we saw earlier, OEB 
staff had intervened when “additional evidence” came to light during a period when DE had a 
licence application under review. This additional evidence had been deemed relevant and admis-
sible and had led to the imposition of conditions on the licence (EB-2010-0045 ) when it was ul-
timately granted. 

One might have expected an intervention in the winter of 2013-14, too—originating, say, in 
the Compliance and Enforcement Office. It is impossible to judge what the outcome of such an 
intervention would have been. However, at the very least, it would have meant a delay in the 
granting of DE’s electricity wholesaler licence. It would have involved Interrogatories, a Board 
Staff Submission, and responses to these from DE. But none of this ensued. Rather, without fur-
ther ado, on Dec. 19, 2013, the OEB issued a Decision and Order granting DE a five-year elec-
tricity wholesaler licence (EW-2013-0382). 
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DE’S 2014 GAS MARKETER LICENCE APPLICATION (FILE NUMBER EB-2014-0016) 
It is possible that in regard to file number EW-2013-0382, the OEB’s internal communications 
system was not fluid enough to register the bearing of CAF’s complaint on the application before 
them. The application had been received prior to December 3, the date of the complaint. The 
OEB’s licencing process was well underway at that point and the license was granted just over 
two weeks later, on December 19. 

This was not, however, the only licence application that DE submitted in the relevant 
timeframe. On January 16, 2014—over a month after they had received CAF’s complaint—the 
OEB received DE’s application for a gas marketer licence. One week later, on January 23, the 
OEB acknowledged receipt of this application and assigned number EB-2014-0016 to the file.163 

Once again, DE had submitted an incomplete application. The OEB was obliged to follow up 
with them to request additional documentation on January 29, 2014.164 The OEB’s request letter 
seemed to reveal problems with DE’s handling of fundamental elements of their application. In 
particular, DE had simply omitted one of its key components: the “Security Screening Check,” 
which was to be signed, when completed, by every “key individual” listed in the application. The 
OEB had to request that DE submit it. Eventually, however, on February 21, 2014, the OEB sent 
their standard Letter of Direction to DE and published a Notice of Application and Written Hear-
ing in connection with the file. 

On March 14, 2014, OEB staff submitted Interrogatories seeking further information bearing 
on the application. Of the four Interrogatories, only the first is available to the public. The other 
three, which appear to be quite substantial, are completely redacted. It is impossible to ascertain, 
even in general terms, what the redacted material pertains to, or what warranted the OEB’s se-
crecy in regard to it. In any case, the legible first Interrogatory draws attention to another basic 
problem that DE encountered in completing their application. According to OEB staff, DE had 
stated, on the one hand, that “it operates in 10 provinces and 46 states.” On the other hand, 
though, DE lists no more than four provinces (MB, AB, BC, in addition to ON) in which “the 
applicant, an affiliate of the applicant or an associated entity has undertaken licensed energy sec-
tor activity.”165 In other words, when they were completing sections 7(c) and 11(b) of their ap-
plication (entitled “Corporate Structure” and “Current Business Activities,” respectively), DE 
failed to do what they ought to have done; they did not provide, accurately and completely, the 
information for which they were asked. The first Interrogatory requests the missing information. 

That it is missing—at all, in the first place—gives an intimation, it seems, of a real problem 
with DE’s ability or willingness to conduct themselves in a cautious, careful, self-regulating 
manner. It indicates DE’s apparent inability or unwillingness to conduct themselves in a manner 
that would demonstrate, decisively, that they take the OEB and the regulations that the latter is 
charged with enforcing seriously. 
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It was not until two weeks later, on March 28, 2014,166 that DE acknowledged their receipt of 
these Interrogatories. They claimed that “some of the information requested is not readily availa-
ble” and added that their response was delayed by their having to go through the “exercise” of 
“sort[ing] through various documents in order to obtain the specific information required.”167 DE 
asked to be allowed until April 4, 2014 to submit their response and acknowledged (apologizing 
for the oversight) that they had failed by “not requesting an extension sooner.” The original due 
date for their response was March 27, the day before, as their letter observes.168 

On April 1, 2014, the OEB granted the extension.169 Then, on April 21, 2014, OEB staff filed 
a Submission in connection with the file. This took place just four days before the Compliance 
and Enforcement Office sent their formal, written response to CAF’s complaint. The Submission 
notes that “[n]o parties responded to the Notice” that was issued on Feb. 21, 2014.170 Procedural-
ly speaking, this was absolutely true. The “Notice” had been published and no one had respond-
ed to it, formally, along the prescribed channels, in the prescribed fashion, etc. But considered in 
the light of the OEB’s mandate and given Ontarians’ expectations of an agency with the OEB’s 
role and stature, the Submission’s observation, here, strike’s one as beside the point. The OEB 
already had—in hand, already, for over a month—a file that contained information that ought to 
have been raised and considered in connection with this file, information bearing directly upon 
the past conduct of the applicant, and material that was of particular relevance (whatever its ul-
timate significance might turn out to be) given that DE was applying for a new licence. 

Indeed, the Submission itself cites the basic criteria for licensing, stating, in particular, that 
when it comes to an applicant’s past conduct, it is a criterion of licencing that this “affords rea-
sonable grounds for belief that the applicant will carry on business in accordance with law and 
with integrity and honesty.”171 This means too, as the Submission observes, that DE “is not car-
rying on activities that are, or will be, if the applicant is licensed, in contravention of the OEB 
Act or the regulations or the codes or rules issued or made by the Board.”172 

But with regard to DE’s past conduct, the Submission takes note of one matter only: an Au-
gust 25, 2011 penalty (file number EB-2011-0310) of $20,000, of which DE had agreed to pay 
$15,000.173 The situation in question, which “related to contract content requirements for renew-
al contracts and requirements related to transfer requests where a consumer enters into a contract 
with another marketer,” had come to light in the course of an OEB inspection, conducted follow-
ing enactment of the Energy Consumer Protection Act, 2010, on January 1, 2011. On September 
9, 2011, in their Assurance of Voluntary Compliance, DE had admitted to “the deficiencies set 
out in the Notice” and agreed to pay a penalty.174 DE’s Assurance was duly accepted by the OEB 
on September 12, 2011. 
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The Submission connected with DE’s January 2014 gas marketer licence application makes 
no reference to any other cases in which DE had proven to be non-compliant. It is particularly 
odd that the Submission refers to a case that was wrapped up in August 2011, but omits to men-
tion a far more troubling case (file number EB-2011-0347) whose outcome was established only 
one month later, on September 20, 2011. In this case, DE was found to be non-compliant in re-
gard to their “business practice relating to the methodology employed to calculate early termina-
tion fees [ETF’s].” The OEB had conducted an investigation and determined that “the 
methodology [DE] used to calculate ETFs was at times inconsistent with its contractual terms 
with customers.”175 It seems likely that, if apprised of the scope of the problem and the amounts 
of money involved, many Ontarians would deem this quite a serious charge and would take it to 
be in the public interest that DE’s conduct, here, be raised and reflected upon in the adjudication 
of future licences. 

The problem in question was a long-standing and deep-seated one. The OEB’s investigation 
into the ETF’s had commenced back in 2009, in fact, and its ultimate findings pertained to DE’s 
business practices going back a number of years. The problem had “developed in 2004” and had 
persisted “through 2010.”176 The details of what went wrong in this case are not salient in the 
present context. The net result, however, “was that not all customers’ ETFs were determined in 
strict adherence to the contractual terms.”177 According to DE’s Assurance, once the OEB had 
informed DE of the problem, DE had acted immediately to identify the relevant customers and to 
prevent the problem from recurring. DE and the OEB had then worked together to determine 
how much money had to be returned to customers that had overpaid on their ETFs.178 According 
to the Assurance, during “the relevant time period” 14,500 customers had paid an ETF. Of these, 
approximately 7540 (52%) had overpaid to a total of approximately $950,000. DE agreed to re-
imburse these customers and to include interest in that reimbursement. They agreed, too, to pay a 
$700,000 penalty.179 

It is important to note, however, that DE was also found to have undercharged approximately 
14,500 customers to a total of about $2,400,000 (which funds DE did not seek to recover).180 
Here, as in some of the other cases discussed above, DE’s non-compliance clearly did not in-
volve deliberate wrong-doing. Rather, the problem seems to have been a deficit of attention, 
care, and caution, combined, perhaps, with confusion on a number of fronts. And this seems to 
be, in part, an aspect of the culture of non-compliance that exists in the energy sector—a failure 
on the part of market entities to take either the law, or the OEB, seriously enough to be diligent 
and strict in monitoring and regulating their own activities. Surely the OEB’s Compliance and 
Enforcement Office was able, when faced with CAF’s December 2013 complaint, to see how, 
given this atmosphere and this pattern of negligence, DE’s failure to “promptly pass through” 
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C1’s and C2’s (or any other customers’) OPGR amounts (with interest where applicable) was 
unsurprising, particularly given the confusion surrounding the execution of the OPGR Program. 

In the case of DE’s ETF problem (file number EB-2011-0347), the fact that their non-
compliance was an inadvertent oversight that had a greater impact, in fact, on their own finances 
than it did on their customers’ did not affect the OEB’s assessment of its seriousness. Obviously, 
the OEB knows full well that “unfair practices”—as defined by sections 88.4 (1), 88.4 (2) (c) and 
88.4 (3) (c) of the OEB Act—can be perpetrated inadvertently, through carelessness for example. 
The same is true of “[m]aking [a] false, misleading or deceptive statement to the public or to any 
consumer,” for example with respect to “[t]he terms and conditions of [a] contract.”181 One 
might well make false, misleading, or deceptive statements in perfect ignorance of the fact that 
one is doing so. Under the legislation that governs the energy sector this would still be an action-
able offence. The matter would still be a serious one. This is why DE’s Assurance detailed the 
extensive measures that they would put in place to prevent the ETF problem from recurring. 
These included plans for locating overcharged customers, for reimbursing them, and for passing 
the amounts represented by uncashed refund cheques back to the OEB.182 The seriousness of the 
matter was evident, too, in the fact that DE agreed to a strict regimen of detailed reporting on 
their activities around the resolution of the ETF problem.183 They also agreed to undergo, within 
30 days of their Assurance’s acceptance and then again six months later, two independent audits 
of “the operation and effectiveness of all processes and controls that [they had] implemented to 
ensure that the methodology employed for ETF calculations is designed to avoid any customer 
paying [too high] an ETF.”184 

It is puzzling that the Board Staff Submission respecting DE’s (still open) gas marketer li-
cence application should have adverted to case number EB-2011-0310, with its $15,000 penalty 
and relatively minor scope, but not to EB-2011-0347, with its $700,000 penalty and its rather 
wider reach. There is some warrant for thinking, after all, that it is simply the business of OEB 
staff, when preparing their Submission in a particular case, to think deeply and in detail about the 
applicant’s past conduct and to draw on all of the resources at their disposal for becoming as in-
formed as possible. But this does not seem to be the case. One would expect OEB staff to be at 
least as attentive, for example, as Toronto Star reporter Ellen Roseman, who reported on each of 
these stories—precisely because it lay within the scope of her mandate as a business reporter 
working for an Ontario newspaper to do so—on August 26, 2011 and September 22, 2011, re-
spectively.185 What about the mandate with which Ontarians have entrusted the OEB? 

CONCLUSION 
On May 8, 2014, the OEB issued an Interim Decision and Order concerning DE’s still unre-
solved gas marketer licence application (EB-2014-0016). The Decision and Order extended the 
term of their current licence (GM-2009-0058), in order to give the OEB time to make a decision 
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concerning the renewal. The deadline for this decision is July 30, 2014. There is still time (as of 
this writing, June 27, 2014) for the OEB to allow consideration of the problems set forth in 
CAF’s complaint to intervene in the adjudication of this application. 

The purpose of this report has not been to call DE to account; we leave that to the OEB. 
Rather, the purpose of this report has been to show that the OEB is not fulfilling its very clear 
mandate, which is to protect the interests of Ontarians, while holding companies like DE ac-
countable. In general, when it comes the OEB’s adjudication of a market participant’s license 
application, the public ought to be able to expect, with a sense of confidence, that the OEB will 
bear the applicant’s past conduct in mind. As we have seen, the protocol that the OEB follows in 
handling license applications facilitates this. To bear an applicant’s past conduct in mind might 
involve reflecting on the applicant’s cooperation with investigators, or the probability that an in-
stance of non-compliance was a wholly inadvertent mistake, or something that arose from a mis-
understanding of what the law requires. But this reflection will also bear in mind the extent to 
which indifference, or carelessness, or a flippant disregard for the law’s dignity are involved—
or, too, the degree to which, if their non-compliance had remained hidden, a company would 
have profited from their “mistake.” The question whether a company like DE can be trusted does 
not turn, merely, on the possibility that non-compliance might turn out to have been malicious. 
Rather it turns on whether, in the course of conducting their business, they have given priority to 
strict, ongoing compliance, or whether they have waited for their customers, or the OEB, to no-
tice areas of non-compliance before acting to deal with them. 

Since it is part of the OEB’s primary role to hold electricity retailers and gas marketers ac-
countable for failing to comply with their legal obligations, the OEB must see to it that compa-
nies such as DE really are compliant with the legislation that governs their activities. For 
example, they must see to it that electricity retailers in Ontario have fulfilled all of their obliga-
tions under the OPGR Program. If they learn of instances in which a company such as DE has 
failed to comply with OPGR regulations, then they must investigate further. They must deter-
mine the scope and depth of the problem and, finally, bring genuinely deterrent and truly puni-
tive sanctions to bear on the offending party. 

This report has shown that the OEB is not doing its duty in this respect. To this extent, the 
OEB is itself non-compliant with the legislation that governs its activities. Like any agency of 
the provincial government, the OEB’s mission and mandate have the public interest directly in 
view. This report has shown that, in their handling of CAF’s December 2013 complaint, the OEB 
let the public down. The details of the OEB’s defective oversight in this particular instance draw 
rather serious implications in their train. This is a matter, therefore, that merits a high degree of 
attention from the public, politicians, and the media. Readers of this report would do well to call 
the OEB to account, to demand that they act now, and to call for an investigation into the elec-
tricity sector’s conduct during the 2005-2009 ONPA/OPGR Program. 


